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ADDENDA ET CORRIGENDA. 

VOL. IX. 
Bige 157. in the last line of the 2d isblumn of the note, for '* Plaintiff,'* read <« De- 
fendant." 
659. last Kne, for «• 600," read " 300. ft." 
70S. line S3 of thenuuginai note, for'<« 23," read ^5%** 
708 28* for ** 23," .read « 53." 

VOL.111. 
Page 67. line 13. for «< as," read <« or." 

81. ,3 from the bottom, for « Wyatt v. Rrands," read " fVancis v. Wyatt." 

112. for " 5S Geo. 3. c. 29," read " 52 Geo. 3. c. 59." 

Same^iage, line 6 from the bottom, ofrer " Ireland," at the end of the line, add <^ re- 
spectively." 
— '— 8 from the bottom, for *• coastwise," read " coastways." 
— •» 9 from the bottom, dele '* and." 

10 from the bottom, for *' let, pass," read « letpass." 

17 from the bottom, for •* biscuits," read •'biscuit." 



CASES 

ARGUED AND DETERMINED 1821. 

IN THE 

Court of COMMON PLEAS, 

AND 

OTHER COURTS. 

Trinity Term, 

In the Second Year of GEO. IV. 



Griffith v. Crpckford and Another. ^une %s. 

^VHIS was an action of replevin, to which there was Omission to 

an avowry and plea in bar concludinsr to the *«<*.*"«•'*""'- 
•^ ^ '^ ® ter% IS air irre* 

country. The jury having found a verdict for the gularity for 

avowants, which the 

Court will set 

Peake Serjt., in the last term, obtained a rule nisi to ^^ ^^ 

set aside the verdict for irregularity, with costs, ,on the 

ground that U^e avowants had carried down the issue to 

trial without adding a similiter to the usual conclusion of 

the plea in bar* 

Taddy Seijt., who shewed cause against the rule, 
cited Say 67' v. Pocock, {a) 

The Court made the rule absolute, but without costs. (6) * 

{/?) Co<wp, 407. 

(^), But s«c » iVmi> Saund, 319. n. 6., and Tidd* 947»i ed. $• 

Vol. III. B 
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CASES IN TRINITY JERM 



Sunt 29 • 



SuMMERSETT V. Jarvis and Others. 



A |ury having 
found that a 
keeper of 
houndsy who 
bought dead 
horses for his 
dogsy and then 
sold the skins 
and bones for 
a profit^ was 
not thereby a 
trader^ the 
Court refused 
to grant a 
new trials or 
to disturb the 
verdict. 

The Plain- 
tiff; against 
whom a com* 
misttonof 
bankrupt had 
been wrong- 
fully issuedy 
being required 
by the as- 
signees under 
the commis- 
sion to deliver 
up his booksf 
did so : Heldy 
that he might 
recover of the 
assignees in 
trover, with- 
out formally 
demanding a 
restoration of 
the books. 



HTROVER for sundry account-books and other pro- 
perty. At the trial before Dallas C. J., GuUdhaU 
sittings after Hilary term last, the Defendants, who 
were assignees under a commission of bankrupt, which 
bad been issued against the Plaintiff (a farmer, who 
kept hounds), proved that be, having purchased for his 
hounds a number of dead horses, had been accustomed 
to sell the skins and bones ; and, upon one occasion, 
said he should make a good thing of them. The 
Plaintiff's witnesses said the dead horses were pur- 
chased expressly for the dogs, and never with any view 
of ulterior profit. They also proved that the Defend- 
ant JarviSi in the character of assignee, had insisted on 
the Plaintiff's delivering up his books, and that he 
thereupon delivered them ; but it was not proved that 
the Plaintiff had demanded the books of the Defendants 
previously to the commencement of this action. The 
jury having found a verdict for the Plaintiff, and that 
he was not a trader when the petitioning creditor's debt 
accrued, 

Taddy Seijt, on a former day, obtained a rule nisi 
to set aside this verdict and entef a nonsuit instead, 
or for a new trial, on the ground, first, that the 
verdict was against evidence ; secondly, that the Plain- 
tiff having delivered his books for a legal purpose 
to the assignees, when called on to do' so, had not parted 
with them on compulsion, so that until a formal de- 
mand was made by the Plaintiff, the Defendants were 
guilty of no conversion ; and such demand having never 

7 beett 
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been made, the Plaintiff oosld not mflintfliBi hb ttotiod. 18il. 

jY/xcw v. Jenkins. («) Vn^v-ni/ 

iw?»« iSeijt.^ &r the Pbintil^ dooteotled thpl; the jAvm. 
delivery above stated wm « delivery on cpinpuUioii; 
that, therefore, a demand on the part of the Plaintiff 
was unnecessary ; ^nd that the supposition of the Plain- 
tiff's having been a trader was completely disproved, 
because, if a man bought a thing for his own use, and 
happened to have more than he wanted, his selling the 
surplus would not make him a trader. 

Taddy and Peake Serjts. having been heard in sup- 
port of the rule, and having referred to Jairett v* 
Leonard (6), 

The Coiurt expressed a clear opinion that the facts of 

this case did not constitute a trading, within the intent 

of the bankrupt laws; that the Defendants having taken , 

the books when they were armed with the authority of 

assignees, the Plaintiff most be deemed to have delivered 

them up on compulsion; that the Defendants were 

thereby guilty of a conversion ; and that, consequently, 

the Plaintiff's action was maintainable, without any 

formal demand on his part. 

Rule dischar^ed« 

{a) %H. BL 135. (^) %M.^S. 465. 



Butt v. Conant. jufyt. 

T/'AUGHAJi Serjt. moved for a rule calling on iht Costs. 

Defendaiift* to shew cause why die Plaintiff (<?) 
should not be discharged out of custody, in execution 

{a) See Antej I. 548. 

B 2 for 
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for costs, the posts (as was alleged by affidavit) having 
been paid to the Defendant by the Treasury. 

But the Court thought this not a sufficient ground 
.for granting the rule, as it did not appear the costs had 
been paid for the Plaintiff; and 



Faughan took nothing by his motion. 



Jufy 3. 



Watson v. Pilling. 



A Defendant 
may be de- 
clared against 
as administra- 
tor» though 
the process 
only describes 
him generally. 



I7ULL0CK Serjt. had obtained a rule calling on 
the Plaintiff to shew cause why the notice of 
declaration in this case, . and the declaration filed by 
the Haintiff against the Defendant, and all subset 
quent proceedings had thereon, should not be set aside 
for irregularity. The irregularity imputed, consisted 
in the Plaintiff's having, on general process, declared 
against the Defendant as administrator. It was ad-f 
mitted that, on general process, the Plaintiff may 
declare as executor or administrator {a) ; but it was 
contended that the rule did not hold e convet^so; that 
if the present practice were held to be regular, the 
Plaintiff would in fact declare by the bye, before 
he declared in chief; because, if he had declared in 
chiefs his declaration must have been against the 
Defendant in his own right ; and that such a course 
might greatly inconvenience an administrator, as he 
could not (if it were allowed) safely pay simple con- 
tract debts after the commencement of an action, and 
before tlie filing of declarati(Hi. Llcyd v. fVilliams {b) 



(a) Ti4d. 150. 



{b) % BL 1%%. 



was 



IN THE I^ECOND YeAR OF GEO. IV. 

was referred to; but it was admitted there was nd 
authority in point ^ 

Lens Seijt, in shewing cause against the rule, argued 
that the object of the process being only to compel ap« 
pearance^ the rule must be taken to be the same with 
respect to Plaintiff and Defendant, and that a Plaintiff 
described generally in the process might declare parti- 
cularly; and he cited Foster v. A)mi^(a), and The 
Weceoeri Company v. Forrest* (6) 

Htdlock was heard in support of his rule. 



1821. 




Dallas C. J. If the argument urged for the Defendant 
were just, a Plaintiff could only declare in trespass while 
the process of the Court remains in its present form ; 
and, it is admitted, there is no authority for the rule 
the Defendant seeks to enforce. In truth, the object 
of the writ is only to bring the Defendant into coUrt. 
It is the declaration which discloses the cause of action t 
lind, on this short ground, the rule must be 

Discharged. 



(a) Cowp. 455' 



(b) % Str* !%$%• 



Campion v, Benton and Another. J^^j ^ 

/^ASE for an infringement of patent right. Plea^ A patent was 

general issue. The patent empowered the Plaintiff, ^f° ^"' "j<* 
o r- , . , . T *^ improved 

his executors, administrators, and assigns, dunng the method of 

' making sail- 
cloth without any starch whatever/* The improvement or discovery (if any) con- 
sisted in a new mode of texture^ and not in the exclusion of starchy the advantage of 
excluding which had been discovered and made public before: Held, that the 
patent was void, as claiming, in addition to what the patentee had discovered, the 
diKOvery of something abready made public. 

B 3 term 
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term of 14 y^ari^ to nliake^ use^ exercbe^ and vMd ibe 
invention therein mentioned ; (to wit) 

*< A new and improved method of making and nianu- 
fiietitriiig double canvass and sail-cloth with h<mp and 
flax, or either of them, without any starch whatevfcr." 

In which l^tteis patent the usual proviso w^s containedi 
" That if the sdid Ri^fert Campkm should not panieu- 
larly describe ilnd ascertain the nature of \M s«d 
kiYiesitioii, and in what mahner the slaiUe was to be 
performed, by an instrument in writing under his hand 
and seal, and cause the same to be enrolled in the High 
Court of Chancery^ withm two cakndar months next 
and immediately after the date of the said letters patent, 
that then thd s^ letters patenti and all liberties and 
advantages whatever thereby granted, should utterly 
ceato, determine, and become void/' 

In pursuance of this provisicm, the Plaintiff made out 
and executed the following specification of the invettti<m» 

<^ I, the said BcAert Campiony do hereby describe 
^nd ascertain the nature of my siud inv^tioiii akid the 
manner in which the same is to be performed^ as ibUows { 
(that is to say) my new and improved method of making 
and manufacturing double canvass and sail-cloth with 
hemp and flax, or either of them, without any starch 
whatever, consists in first spinning the warp-yam, either 
by hand or with the sort of machinery generally used 
for such purposes, without water or dampness of any 
kind whatever; afterwai*d, properly cleansing and 
bleaching the same in the best manner; and, having 
made it perfectly dry from that process^ pl^cStig and 
working it on a machine siinUar to those commoiuly used 
in cotton manufactories, round the upper bobbins qi 
which machine the same is rolled in single threads, so as 
that when the said machine is put in motion in the 
usual manner, the effect thareof is to untwist those 
thrMtds, and take out of them all the twist that *w^ 

made- 
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mad^ therdn by the ^f>erdtion of spinnings and to twi»t 
or iQt^rweave two of them into one thread, or into half 
the number of other bobbins ip the lower paii: of the 
said machiney the reverse or ccmirary way to that in 
which the single thread or warp had be^i btfore twisted. 
By this proesssy tbi9 yam is not so hard twisted as at 
first; and, in the operation of thius reversing the twist, 
the fibrei^ of the flax are $o cjosely united, ai|d are laid 
or arranged so perfectly level pr even in every respect, 
as to render the waip>yarn or thi^ads much stronger 
tb^n any double threads are by the usual mode of manu« 
facture with sl^rched chains. The double threads or 
warp^yiarn being thus prepared and twisted together 
iuto (Hie chain or warp, the samje is thereby preserved 
from injury whilst passing through the hay-walk in the 
euhse^ent operations of weaving; and thus, the neces- 
sity of using any starch, of substitute for starch who- 
ever, wUch, in the ordinary mode of manufacture is 
used only for the purpc^ of winding the two threads 
or warp, apd making thein smooth, so as jto.pass through 
the hay-walH; with &cility and without injuiy, is alto- 
gether supeinseded. The canvass thus manufactured is 
much mote pliant than what is made wi|:h starch, qr 
in any other manner, and is stronger, npt only becaij^e 
itfi being S9 very re^^lar ^and even, necessarily makes 
^he stresi equal in every part, but becau$e» in cpnse* 
quepce pf :theire being no starch nsed in the mwnfacture, 
tbe weight of that material, which is considerable ip 
every web or piece, tpju^t be supplied by an additional 
(inantity pf warp and wQpf, and being soft and pliant it 
will thicken when ysed, and bciQome of a closer textnre» 
wkboii(t ibr^^king or running up, or being liable to mil- 
.dew or tprn bteck. Where hemp i^ n^ecl in the manur 
fucture^ I hackje the s^me with soft soap, and a very 
smaU prpppjTtioii of pil. In preference to the e^itire use 
of .<»1, .as. geB»raUy praqti^ed ; /pr tj>is priepcvratlGwi h^i^ 
j^be jfibres as even as oil does, and at the same time 

15 4 conn- 
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oounteracts the viscous qualities of the hemp, and^ with 
a proper quantity of pear] orpotasb, assists in bleaching 
the yarn, and obtaining a good colour in that process; 
the advantages of my invention, of course, extend to 
canvass made of unbleached yarn ; and the only di& 
ference in the manufacture thereof, is the process of 
bleaching being then dispensed with." 

At the trial, before Dallas C. J. {London sittings 
after last Hilary term), it was proved, that double 
sail-cloth had been made without starch ever since 
the year 1803, particularly by Mr. Dempster^ and 
that the exclusion of starch was an improvement of 
great importance. But the Plaintiff 's witnesses deposed^ 
that his process for making unstarched sail-cloth was 
new, and different from, the process pursued by the De- 
fendant for making unstarched cloth, particularly as to 
reversing the original twine ; and that by this means the 
Plaintiff produced a better article. Some of the De- 
fendant's witnesses denied that the process pursued by 
the Plaintiff differed from the Defendant's process. 
One of them said the process of reversing the twine was ' 
far from being new or original, and that the wrapper of 
an Egyptian mummy, which he had examined, was woven 
in the same manner. 

Dempster's specification was as follows: << Instead 
of using single yams not twisted, but glued together 
with starch or other mucilage, in order to form 
the warp of the canvass, as is now commonly done, 
to the great injury of the article, by rendering it 
liable to spontaneous destruction by mildew, I use 
twine, composed of two or more yams of prime 
material of equal size and strength, both for the warp 
and woof, and I am by that means enabled to weaver 
Und I do weave my canvass, without starch, or any other 
mucilage whatever, and I do thereby produce an article 
nearly twice as strong as common canvass of the same 

weight 
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"Weight and fineness, and with the advantage, that its 18521. 
threads have an equal bearing on one anollier, in all 
directions ; not liable, like the common canvass, to split 
longitudinally, being much stronger in the cross direc- 
tion, not capable of rot or iHildew from the presence of 
mucilage, and extremely durable; because it i& subject 
to no irregular action of sharp cutting threads on its 
woof, but is only exposed to the fair, slow, and gra- 
dual wear of its well combined and duly prc^rtioned 
component parts, which maintain their relative strength 
tothelast.'* 

The jury found a verdict for the Plaintiff. 

Lens Serjt, on a former day, obtained a rule nisi to 
set aside this verdict and enter a nonsuit, or have a new 
trial, on the ground (among other objections to the ver* 
diet) that the patent was taken out for more than the 
Plaintiff could claim as his own discovery; the patent 
appearing to claim for the Plaintiff the discovery of the 
process of making saiI*cloth without starch* 

Vem^iOA and Pdl S^ts. new diewed cause against 
the rule^ and contended, that though there might havo 
been some colour for the objection, if the patent had 
been taken out simply for a method of making sailrcloth 
without starch, yet, that the Plaintiff having taken it 
out for an impraoed method of making sail-cloth without 
starch, shewed clearly, that he did not claim the ori- 
^nal discovery of the advantage of rejecting starch, but 
a mere improvement in the fabric of unstarched cloths; 
and that the language in which patents for improvements 
on the discoveries of others were usually framed, cor- 
responded with the expressions here employed* 

Lens and Htdlock Seijts., in support of the rule^ con- 
tended, that the language of the patent^ *^ an improved 
method of making sail-cloth without any starch vjkai" 
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Campicxy 
Bknyov. 



iwr,">9hew^ th^i th^ PWntiff inteDd^ to cW« the dkr 
CQvery flf tb9 advftmagt of rej^ting 8t#rcb) l» well »9 W 
improvero^Dt m the &bric of the ui)$tarch^ clpib* If b? 
h^d intended to daim only the diAcovery of an imptoveA 
P)ode of febriiCAting unstarcfa^ doth, he should bftv^ 
ioidled hi« invention ^^ an improvraient in ih9 method 
^f mahlng, without starch, double Aail-cloth.'^ [.Bir 
4^rd$an J». In aome specifications die party goes on to 
0ay» tuch tilings I .do. not daim.] The patent shouU 
buve been confined to what the Haintiff could call bi» 
own; and if it contains something of his Dwa and 
something of anotber'si it is bad» because it daims too 
qnjchf or ^im beoauise of the yfixy ambiguity as to the 
i^jdnent of what the patentee is entitled to. Turner v. Winr- 
iff. {a) The King v. Jrkwrighi, (b) The King v. Else, {c) 
mil V, Tkmpswh {d) Matfarlane v.' Price, {e) Lord 
Cochrane v. Smeihursi. (f) 



Dallas C. J. Wbai is the fiiir impoit of this patea^ 
as compared with the specification, is now the only 
question for us to decide it being unneoessary to enter 
into any other. With respect to patents, every patflot 
Ibffing a Wnppoly, that is» an infringement of publiff 
right, and baving Sov its object to give the public wamr 
uig of the predse extent of the privilege conferred on 
ibe patentee, the Court (wiUiout going into the contriOr- 
vecsy whether it is politic that such privileges should be 
confcamd or not) is bound to require that such warmn^ 
.should be clear, and accumtdy describe what the 
iiurentor daims as lus x)wn. If the instrument contain 
any ambiguity on a material point, that is a gronnd.on 
which it may be avoided altogether. 



[a) I T.R, 602. 
{b) Bull. N. P. 77- 6th ed. 
.{c) IX £Wj/> 109. 



(^) 3 M^rhvflUf 629. %B. 
M^ore, 424- S. €. Vlll. Taunts 
(^) X Stiiriie, N.P.C. I99«. 
(/) X Starkkt N.P.C. aw^ 

Having 
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' Haviog prenli^cd (hi^s much, let qb see for what the I82h 
present p^tont in gr^nted^ It is i^reed that the instru-* 
mient i^ not alto^tber a subject; of legal, but in some 
degree of grammatical^ construction ; for, if the instru- 
ment be chargeable ^ith grammatical ambiguity, it 
Cannot give thai clear description which every man who 
?ead(5 may understand. The patent is ^^ for a new 
and improved method of making and manufacturing 
doiiUe canvass and sail-cloth with hemp and flax, 
or either of them, without any starch whatever." 
On reading this, how is a common person to decide ? 
The disooviery claimed is not simply a method of making 
double canvass and sail*cloth, but a new and improved 
m^hod ; and in what is this new and improved method 
stated to consist but in the making the doth without 
any starch whatever ? From the time I first read the 
patent down to the present day, I thought that the 
obgect of the patentee was to make cloth without starch* 
Th^n as to the specification, if that be different from the 
patent, the whole is void ; if it coincides, it is open to 
tbf «a4ie direction as t^ patent. But the specific- 
ation, after desCTibing the operation of spinning, and 
afler stating that therein the necessity of using any 
«taprc)i» or substitute for starch whatever, is supers 
aededy proceeds to allege that *^ the canvass thus 
manufactured is mqch more pliant than what is made 
with starch, or in any other manner; and is stronger^ 
not only because its being ao very regular and even, 
necessarily makes the stress equal in every part, but 
because, in consequence of there being no starch 
used in the manu&ctur^, the weight of that mate- 
rial must be supplied by an additional quantity of 
warp and woof; and being Bofl and pliant^ it will 
^icken when used, and become of a closer textui\e, 
wJtl^nit breakisig or running up, or being liable to 
mildew or tur^ black." Whether we look to the 
patent or the specification, I have no doubt that the 

claim 
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claim of the Plaintiff is too extensive : it is not confined 
fo an improved method of weaving the cloth or twisting 
the threads, but also comprehends another mode of 
proceeding, which is not a new discovery. 

Park J. There can be no doubt that ingenious men^ 
who incur labour and expence in the production of 
inventions advantageous to the public, have a fiur claims 
to be indemnifieil by the exclusive privilege of a patent. 
But, on the other hand, it is important that the public 
should have the means of turning such inventions to 
account, after the inventor has been satisfied for his 
trouble ; and it is for this reason, among others, that 
every patent ought to contain a clear statement of what 
the party has accomplished. An unlettered person^ 
who read this patent, would conceive that the patentee's 
improvement consisted in manufacturing sail-cloth 
without starch. But, in order to see with more pre- 
cision what the party meant to claim, we must look to 
the specification ; and this it is impossible to read, 
without thinking, that the omission of starch was the 
principal part of the improvement which the patented 
meant to claim as his own. In his process, he tells us^ 
the necessity of using starch is superseded, and mildew 
thereby entirely prevented. But if he only meant 
to claim as his own, an improved mode of texture 
or twisting the thread, to be applied to the making of 
unstarched cloth, he might have guarded against ambi^ 
guity by disclaiming, as his own discovery, the advan- 
tage of excluding starch. Proceeding on the specific^ 
ation, it is impossible that this patent can be supported ; 
for though a patent for an improvement on an old dis- 
covery may be sustained, a patent which, in addition to 
the merit of the improvement, claims the merit of the 
old discovery, can never be permitted to vest in the 
patentee an exclusive privilege for the old discovery. '^ 



BuK-» 



IN THB Second Year of GEO, IV. 



IS 



BuRRouGH J. All the cases, and the reason of the 
thing, shew that a patent can only be sustained for a 
new discovery ; and the specification must support the 
patent Now, what is this patent for? — " A new and 
improved method of making and manufacturing double 
canvass and sail-cloth, without any starch whatever." 
And M'hat has really been the discovery, if it be a dis- 
covery ? — A new method of preparing or twisting the 
hemp or flax; and the patent should have been taken 
out for that alone. I am clear that this is bad on the title» 
the patent, and the , specification : the king has been 
deceived, and the patent is void. 



1821. 




Richardson J. The Plaintiff must be nonsuited, on 
the ground that the patent is taken out for more than be 
has discovered. On this point, the law is clear. If the 
specification had guarded against misapprehension on 
the part of the public, by stating that the patentee 
claimed no merit for the exclusion of stardi, it is not 
impossible but that the patent might have b^n valid. 
The principle is, that though ingenious men ought to 
be rewarded for their discoveries, the public at large 
and other ingenious men ought not to be restrained 
from doing whatever is not peculiar to the process em- 
ployed by the patentee. The specification in this case^ 
from beginningx to end, refers to the advantages to be 
derived from the exclusion of starch in the manufacture 
of sail-cloth ; and as that is not a discovery which the 
Plaintiff can call his own, his patent cannot be sus- 
tained. 

Rule absolute for a nonsuit. 
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Jenkins and Another v. Rbykolds. 



«*Tothc 
amount of 
tool, consider 
me as security 
on /. Cs ac* 
count (signed 
and dated):" 
Held, not a 
sufficient me- 
morandum 
(under 29 
Car, %• c. $. 
/. 4.) of an 
agreement to 
pay for the 
default of /.C. 



YN this case, the first cotint 6f tb« declaration stated, 
that, on the 27th April, 1815, 10 consideration that 
the PlatntiS, at the request of the Defendant, would 
sell and deliver on credit, to James Cc/dbing and Co. 
certain goods, wares, and merchandized, the Defendant ' 
undertook and promised the Plaintiffs to be security to 
them on the account of the said James Comng, by the 
style, &c. of James Cowing and Co., to the amount of 
lOOL That the Plaintifis, confiding in the promiise, did 
afterwards, on divers days and times, sell and deliver to 
Comngf on certain credit, agreed upon betweeil the 
Flaintifis and the said Cawing, divera goods, wares, 
and merchandizes, amounting in the whole to 300^. ; 
and that although the sard credit and time of payment 
had long since elapsed, Ccmng had not paid, whereof 
the Defendant had notice ; yet that he bad not 
paid the Plaintiffs the said sum of 100/., or any part 
thereof, but the whole remained due. The second count 
stated, that, in consideration that the Plaintiffs, at the like 
request of the Defendant, would sell and deliver <m credit 
to C(m>ing, certain other goods, &c. the Defendant under- 
took and promised the Plaintiffs to be accountable to them 
for the payment, by Cowing, of the price of such last- 
mentioned goods, to the amount of 1 00/. The count then 
proceeded with similar averments, as in the first countj 
and assighed breach accordingly. ^ The declaration also 
contained counts for goods sold and delivered, and 
money paid, laid out, and expended by the Plaintiffs to 
the Defendf^nt's use, and on account stated. 

The Defendant having pleaded the general issue, 
the cause came on to be tried before Dallas C. J., 

at 
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at the Weitininsiir ftittiAgs kfter tiilary term, Ifciv, 
When ft verdict Was foufid for the PlaintiiF^, daiiidg^ 
100/., subject to the opvnion of the Court on the foHo^^-* 
ing case, with liberty to the Defendant to move to entet 
a nonsuit. A motion was accordingly made, and a rule to 
shew caui^e gi^aiited, which rule coming on in last Hikiry 
term, the Court 6rdered the question to be brought 
before them on the following casct 

The Plaintiffs are Manchester warehousemen, and had 
had dealings with James Cchjoing, who had carried on 
business in the style and firm mentioned in the declar- 
ation, and had become bankrupt shortly before Aprils 
1815. On or about the 27th Aprils 1815^ Cowing de- 
livered the following letter, which was written and signed 
by the Defendant to the PlaintSSi, viz, 

" To Messrs. Jenkins and Jones. 
" Gentlemen, 
** To the amount of 100/., be pleased to consider me 
as security on Mr. James Cowing and Co.'s account. 
** I am, gentlemen, your obedient servant, 

« Samuel W. Reynolds, 47, Poland Streets 
IS15, April 27. 

Subsequently to the delivery of this letter to the 
Plaintiffs, they supplied Cowing with several parcels of 
goods on credit at several times, between the 27tfa 
of April, 1815, and the month of September, 1819, to a 
large amount,^ and in the month of September, 1819, 
Cowing again stopped payment, and there being upwards 
of 200/* due from him to them on account of goods 
supplied, this action was brought, for the purpose of 
recovering lOOZ. from the Defendant, By virtue of and 
under his letter of the 27th April, 1815, and the question 
for the opinion of the Court is — 

Whether the Plaintiffs are entitled to. recover that 
sum from the Defendant? If the Court should be of 

opinion 



1821. 



3EkkrAk 

RlSVNOUtL 



1? 



CASES fN TRINITY TEHM 



opinion thai the Plaintiffs are entitled to recover in 
thi» action, the verdict is to stand ; - but if the Court 
^. should be of a contrary opinion, then a nonsuit is to be 

Reynolds, entered. 




Peake Serjt., for the Plaintifis. Before the passing 6f 
the statute of frauds, any promise by one person to pay 
the debt, or answer for the miscarriage of another^ 
woald have been binding, though there was no written 
evidence of the promise ; and the act was passed, not 
to vary the liability of such a party, but mei^ly to alter 
the evidence by which such liability should be estar 
blished. The intafition of the framers was, to save a 
party from bang charged, by perjury, with a contract 
to which he might be an entire stranga* ; and it should 
«eem, therefore, that any memorandum, however scanty, 
if signed by the party to be charged, would completely 
exclude the mischief proposed to be obviated by the 
statute. A consideration, indeed, is necessary to the 
validity of the promise, at present, as well "as before the 
statute was passed ; but that consideration being stated 
in the declaration, and duly proved, the object of th^ 
statute, with respect to evidence of the mere existence 
of the agreement is sufficiently answered by a bare me- 
morandum of t!he contract. It can be no more neces- 
sary to set out the whole agreement under the 4th 
section than under the 17th section of the statute, and 
under that section it has been expressly decided (a), that 
a bare memorandum signed by the party is sufficient. 
It should seem, therefore, that Wain v. Warltei^s (6), 
where a different doctrine is held, cannot be well de- 
cided. Stadt v. LiU (c), and Bateman v. Phillips {d)y 



(a) Egerton v. Mati!x<ws^ 
^ EasU 307. 
\h) 5 Eastf 10. 



(f ) 9 EasU 348. 
d) 15 Eastt a;*. 
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are authorities in favour of the Plaintiffs ; and in Good- 
man V. Chase (a), Abbott J. says, " Suppose a promissory 
note in these words, I herein/ ag^-ee to pay the bearer 20/., 
would not that be a good negotiable security, and 
available in law ?' It seems, from Morris v. Stacey (i), 
that Gibbs C. J. disapproved of Wain v. Warlters ; and 
in Ex parte Minet (c). Lord Eldon has directly 
impugned Wain v. Warlters i and tliough it may be 
difficult to understand what is there said about con- 
siderations. Lord Eldon probably meant, it was not ne- 
cessary that, in cases of this description, there should be 
a Jbeneficial consideration moving to the Defendant. In 
Ex parte Gardom {d)^ he implies, that it is immaterial 
whether the consideration to the Defendant appear on the 
writing. If the word agreement, in the fourth section of 
the statute is to be taken in its strict sense, as implying 
the whole terms of the contract, then are all the cases 
in equity, enforcing agreements signed by a single party^ 
wrongly decided ; as Bird v. Blosse {e\ Moore v. Hart {f)j 
Seton V. Slade (g), Fawle v. Freeman, (h) At all events, 
it may be contended, that the consideration here is 
sufficiently expressed, when it appears to be the giving 
credit to Cowing. 
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HuUock Serjt^ for the Defendant. The ccmsidemtioti 
for the Defendant's promise no where appears. Before 
the statute, a promise without consideration would have 
been void, and the reducing such a promise to writ- 
ing, under the direction of the statute, will not ren- 
der it valid. Forth v. Stanton (i), Bann v. Hughes, (k) 
Therefore^ if this agreement had been put on record, 
it would have been bad in arrest of judgment; any 



1 B.^ J. 499* 

1 Holt. N. P. C. 154. 
J 4 Ves.jun. 190. 

15 Ves.jun. %%%. 

2 Vent. 361, 



(/) X Vern, 110. 
(^) 7 Ves.jun. %(»$* 
{b\ 9 Ves^jvn. 350* 
\t\ z Sound. 209. 
I*) 7 T. K. 350. n. 



Vol. IIL 



parol 



18 



CASES IN TRINITY TEftM 



1821. 
Jenkins 

Reynolds. 



parol evidence of an agreement with a sufficient coii- 
sideration, would have been a variance from the con- 
tract stated on record, and, if admitted, might have let 
in all the mischief which the statute proposes to prevent ; 
for perjury concerning the consideration, might cause as 
much injustice as perjury concerning the existence of 
the agreement. Memoranda under the 17t!i section of 
the statute always refer to the object of sale, and there- 
fore include the consideration. Lyon v. Lamh» {a) In 
all the cases in Chancery touching specific performance, 
the letters on which the decree has turned state the 
terms of the agreement. The consideration also ap- 
peared in Bird v. Blosse^ and Fawle v. Preeman. As to 
Exparie Minef, it is impossible to understand what the 
Chancellor is there made by the reporter to sa^ about 
consideratiotis, the doctrine laid down being contrary 
to the uniform course of the common law. Sadler y. 
lJawkes.(b) But Ex parte Minet and Ex parte Gardom 
are the same in effect as Siadt v. Z/Z/, where the cotisider- 
ation sufficiently appears. So that there seems to he ho 
reason for impugning the airth6rity of Wdih v. Warlteirs^ 
which has beeh expr^sly upheld in th^ late case of 
Saunders v. Wakefield, {c) 



Peake wris heftrd ill rfeply. 

t>AiLAS C. J. This question arises on the construction 
of the fotfrth settion of the staftute 29 Car. 2. c. 3. s, 4., 
Htid it has be^ considered on two grt)unds; first, as 
if it weire an origbal question 6n the c6nstruction of the 
statute ; secondly, not as an original question, but as a 
point already affected by various decisions, 

I shall consider it first on the first ground ; and, the 
question tnrning on the construction of a statute, we 
must have recourse to those rules by which the intent 



(a) Fell QH Mire* Guar* %6o* 
ad ed« ^ 



(^) I kjoll.Ab. %f. pLj^^. 
(0 ^B.t^ A. S9S* 
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of statutes of doabtfiil meaning is usually expounded; 
we must therefore consider what the law was pre- 
viously to the passing of that statute. It is agreed that, 
previously to the passing of that statute, no writing 
was necessary for the validity of a contract such as the 
present, and it is also agreed that, before the passing of 
the statute as well as since^ a consideration was neces- 
sary. That being so, and considering the object of the 
statute, let us see whether the statute has made any dif- 
ference between a promise and its consideration, so as to 
fall into this inconsistency, that, while it requires the 
promise to be in writing, it allows the consideration for 
it to be committed to oral testimony; audit seems to' 
me that this would be a strong conclusion to. come to, 
because, if the design of the statute were to obviate the 
mischief of peijury, that design would not be accom- 
plished unless the consideration, as well as the promise, 
were reduced to writing. However, we must recur to 
the words of the statute ; they are, '^ No action shall be 
brought whereby to charge the Defendant upon any 
special promise to answer for the debt, default, or mis- 
carriage of another person, — unless the agreement upon 
virhich such action shall be brought, or some memoran- 
dum or note thereof, shall be in writing, and signed by 
the party to be charged therewith, or some other person 
thereunto by him lawfully authorized." Now, on the 
one side, it is contended, that promise and agreement 
in this clause are synonymous, and that a promise in 
writing to pay the debt of another, is in fact the agree- 
ment or undertaking to do so ; but that depends on the 
construction of the word promise,' accompanied as it 
is by the words at the end of the clause, and upon 
those words there is the same reason for having the 
consideration in writing, as for having the promise in 
writing, because the consideration is part of the agree- 
ment between the parties. I should say, as was said by 
C 2 Law^ 
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Lawrence J. in Wain v. Warlters, " If the question had 
arisen merely on the first part of the clause, I conceive 
that it would only have been necessary that the 2^0- 
mise should have been stated in writing ; but it goes on 
to direct that no person shall be charged on such pro- 
mise unless the agreement^ or some note or memorandum 
thereof, itiat is, of the agreement^ be in writing; which 
shews that the word agreement was meant to be used in a 
sense di£Perent from promise^ and that something besides 
the mere promise was required to be stated. And as the 
consideration for the promise is part of the agreement, 
that ought also to be stated in writing." But the sta- 
tute seems to me to distinguish between promise and 
agreement: for, unless such distinction had been in- 
tended, it would have been material to say, that no 
action should be brought on any promise, unless the 
promise were in writing ; but, instead of adopting the 
word promise in the last part of the clause, the le- 
gislature has employed a different word, namely, the 
word a^greementy and no one can say that promise and 
agreement are the same in their popular signification. In 
the constiiiction of the clause, the terms to be attended 
to are, promise, agreement, and memorandum in writing. 
What is an {agreement, but the consent of two persons 
to the same thing? — and, to render that valid, there must 
be a consideration. If, therefore, agreement means more 
than promise, the agreement itself, or some note or me- 
morandum of it must appear; by memorandum, I 
mean, not the whole detail of what has been agreed on, 
but such a note as to render oral testimony unnecessary, 
towards proving what is of the essence of the contract. 
Therefore, without going through the authorities, 1 
am of opinion, that the consideration does not appear 
Upon the writing, and that, therefore, the terms of the 
statute have not been complied with : but, without any 
invidious distinction, the weight of the authority is this 

way; 
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way ; first, in Wain and Wdrlters, then in Lyony. Lamb^ 
and now lately in Saunders v. Wakefield. 

Park J. Agreeing as I do in all that has fallen 
from my Lord Chief Justice, it is not necessary for me 
to consider the question before us at great length; but, 
looking at the statute^ I should say that no doubt could 
exist on the subject. If, before the passing of the 
statute, a consideration was necessary to the validity of 
an agreement, it would be singular, if the object of the 
statute was to exclude peijury, that the consideration 
should not be reduced to writing as well as the pro* 
mise; although, therefore, the rule of law was so fi^r 
altered by the statute, as to render writing necessary, 
where oral testimony would have sufficed before^ yet all 
that was essential to be proved before by oral testimony, 
must mow appear on the &ce of the writing. 

It has been argued, that there are no grounds for 
any distinction between the matters disposed of in the 
17th section of the statute, and those mentioned in the 
4th. But as the 17th relates to the sale of property, the 
memorandum under that section must shew the consider* 
ation when it refers to the subject of sale; while^ under 
the 4th section, which relates to contracts for the bene^ 
fit of a third person, the consideration cannot be known 
unless distinctly expressed, and it is this circumstance 
which manifesdy distinguishes Wain v. Warlters from 
JEgerton v. Matthetos. To advert to the case of Wain v, 
Warlters* The judges who decided that case were all of 
them persons of great eminence, and the matter was 
duly considered. They idl go at length into the 
question, and come to a clear conclusion, that the con* 
sideration must appear. I do not go into the question, 
whether the fact was well decided in Wain v. WarUerSf 
(because there may be different opinions, as to whether 
or no a consideration did appear on the instrument 

C 3 which 
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ivkieh was there the subject of discussion,) but on prin- 
ciple the decision was right. In Egerton v. Matthews^ 
the Judges do not shake the decision in Wain v. WdrUers^ 
and Egerton v. Matthews came on some time after Wain 
V. ^r^^rshad been the subject of general discussion. 
Tbep, ill 1807, came Lyon v. Lamb^ in which the Judges 
wer€ unanimous, (whether they were right as to the 
fiiot, whether or no a consideration did in that case 
actually appear, I do not say, but) on principle they held, 
that the iconsideratlon ipust appear. The Lord Chief 
Baron says {a\ ^<. a pifomise may be voluntary, but 
an figreement to be binding must contain a mutual en- 
gagement upon an adequate consideration : and to pre- 
i(eat irauda and perjuries within the meaning and scope 
of £^e statute, such engagement and consideration 
i^uld be in writing} oth<^rwise a door is opened to all 
the evils whifdi the statute was meant to r^^iedy." 

:Ib Sautubps V. Wake^M^ &uf new judges of the King's 
Bench have just determined, ^t an agceeraent on 
which the oonsideration does not appear* k void under 
the stalqte, and they have expressly upheld Wain v. 
WwrMers t so that here are twelve Judges all concuiTing 
in the same c^skiion. It is urged, indeed, that we de- 
cide against the opinion of a very learned p^son in an- 
other court, but in all the cases decided by him, the con- 
sideration has as sufficiently appeared, as it did in Stadt 
v. Lillf Bateman v. Phillips^ and Mmris v. Si^c^. We 
have also been pressed with the opinion of Gibbs C. J., 
but in Morris v. Stacey^ where that ppinion is given, the 
consideration appeared^ and the opinira itself is by no 
means clear or decisive. As no consideration whatever 
is expressed in the present case, the promise might have 
been made to cover a gambling debt, or any other 
transaction of the most improper description. The 
inclination^ therefore, of my mind is, to support the de- 
daion of Warn v* WarUo's. 



{a) Fell on Mcr(f Guar. a6o.* ad ed. 



&v^^ 




IN TttjB S*:cpNp YjiiR OF QEO. IV. 9S 

BuRRouGH J. It is not necessary for us to refer to 1821. 
the case of fVain v. Warlters ; we may act on the prin- 
ciple ; and the principle is, that the substance of the 
agreement must appear on the memorandum. Now, 
the consideration is ^he most material part of the sub- 
stance of the agreement ; but in this agreement there i§ 
no statement of any consideration whatever, so that if 
an agreement with a consideration had been given in 
evidence, the agreement described in the declaration 
would h^ve varied from the agreement so given in 
evidence. The case of Wain v. Warlteis (if it were 
necessary to refer to it) has been acted on by twelve 
Judges, and are we to say that they have been all mis- 
taken ? I am of opinion, that the Plaintiffs are not en- 
titled to recover. 

Richardson J* The object- of the statute of frauds 
was to prevent perjury or subornation of perjury, by 
causing that to be reduced to writing, which before 
might have been proved by oral testimony, and such a 
construction ought to be put on the clause in question 
as will best effept the intentions of the legislature. Now, 
is this memorandum such as will satisfy those intentions? 
On the face of the memorandum, it does not appear 
whether the agreement relates to a past or a future 
transaction; it might apply to either, or even to an 
illegal debt; whatever is necessary to render it avail- 
able must be supplied by oral testimony, and with that 
view the declaration is framed, stating the promise to 
have applied to a future supply of goods. Supposing 
that to have been so, and suppose the Plaintiffs, instead 
of supplying goods had advanced money, — that would 
not have fallen within the intention of the guarantee, 
but it would have rested altogether on the conscience 
of the witness, to say whether the guarantee applied to 
the one or the other ; and parol evidence so let in wouTd 

e 4 le^d 



24 



CASES IN TRINITY TERM 



1881. 




lead to the very perjury, or subornation, which it wag 
the object of the statute to exclude. The statute re- 
quires that the substance of the cause of action should 
appear in writing, and the consideration is the sub- 
stance of an agreement. But they who framed the 
clause were aware that it would be dangerous to leave 
the word agreement unaccompanied, because, that 
might have occasioned difficulty through excess of 
strictness; they, therefore, allowed a memorandum of 
the agreement to be made, which, though it should not 
state the whole agreement in detail, should sufficiently 
disclose the substantial cause of action. And this is the 
meaning of what fell froiti the Court in the case of Wain 
V. WarUers. It is not necessary now to decide^ whether 
the application of the principle was right, but whether 
the principle itself recognised in that case wa^ right In 
Stadt V. Lill it was decided, that a guarantee did satisfy 
the terms of the statute, because the guarantee imported^ 
that the promise was made concerning a delivery of goods^ 
and that would be a good consideration. So, in Bateman 
V* Phillips the consideration was sufficiently shewn : but 
it has been urged, that in Egerton v. Matthews^ a con<» 
struction has been put on the 17th section of the 
statute^ different from the construction put on the 4th. 
J think not ; nor was that necessary, for the consider- 
ation of the promise sufficiently appeared in that case. 
The words of the 17th section are, " That some note 
or memorandum in writing of the bargain be made and 
signed." Suppose a person on buying goods were to 
give as a memorandum, ^< I will pay 50/." 1 think that 
would not be a good note of the bargain under the 
17th section; but in Egerton v. MattkexvSf the ground 
of the promise was sufficiently shewn, so that, by that 
case the Court of King's Bench have not shaken the case 
of Wain v. WarUers. Lyon v. Lamb and Saunders v. 
Wake/leld are both in pointy and the latter is very near 

the 
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the present case, though perhaps the note or memoran«* 
dum in Saunders v. Wakefield is the more full of the two. 
As to the dkttan of the Lord Chancellor, I do not find 
any decision of his conflicting with the doctrine now 
laid down: no^ equity case has been cited inconsistent 
with Wain v. Wartiers, as the consideration has appeared 
in all of them. Neither the Judges who decided Wain 
V. WarUers^ nor those who have upheld that case, ever 
meant to say that both parties should sign the agree- 
ment, but only the party to be charged by it, and that 
the consideration should sufficiently appear. No con- 
sideration appears on the agreement in this case, and 
therefore, there must be a 

Judgment of nonsuit. 
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Adams, Gent, v. Luck. 

npHE Court allowed HuUock Seijt. (on payment of Jufys^ 

costs and the costs of *the rule by the Plaintiff) to 
amend {a) the return of his attachment of privily in AmendmenU 
this cause, which Faughan Seijt., on the authority of 
MUes V. B(md(b) and Kenwori/iy v. Peppiat {c) had ob- 
tained a rule nisi to set aside, for the irregularity of 
being returnable after the essoin day and before the 
quarto die post j instead of being returnable on a day cer- 
tain in full term. 



(a) See fFaUker v. Hawkey^ 
S Taunt. 853. 
{Jf) X Str^ 399, 



. (^) 4 B.^ J. a88. In this 
case th^ amendpieut was ref\ised, 



18S1. 

July 6. Francis t;. Neavb, Bart«, Sheriff of Esssx, 



In an action 'T'JJIg action against ^he sheriff pf Essex for an 

authority for assi^eSy ijirhe|i the Defendant wa^ ^o\^rxecXedi ^it^ the 
*P?^°^"^ * Qffipef by whpm the escape was peripitt^d, by ^ witness 
proved by a ^hQ produceQ \\\e \vritj and sfti4 hp belonged to the 
person belong- sheriff'^ office ; thftt th^ \^rit C£|pie to the office from the 
ril'rofficef ''" Plaintiff's agent, marked with the baiiiif's name, and 
who had in- th^(, )i^ ((he witne^§) again indorsed the bailiff's name 
^^Tff^' '^® on it. The writ produced bore the two indorsements, 
on the writ ^ verdict having been found for the Plaintiff, 
produced: A 
verdict having 
been found for Taddy Serjt., in the last term, had obtained a rule nisi 

the Plaintiff, ^^ gg^ aside thi? Yf r^ict m^ ^^ter <v verdict for the 

fused to set it Defendant, on the ground that the sheriff could only 

aside, t^plding ^ ^f^ln^cted witl^ t^e ^ec^itiion of the writ in ^nes- 

JwlSfficU^^ tipu, t>y shewing that he M ftuthprised the bailiff 

wh^put it in fp^-ce, {Hifl v, Sherjff (^ Middl€sex{a) ), 

«pd that in orfler to shew awJi authority, the pffic^ 

cwght tP have been called* «r hi» warrant produced- 

f^ell Serjt., contra^ contended that such authority was 
8U0jciently shewn, by the circumstance of the writ 
having been seen in the sheriff's office wjth the bailiff's 
name on it. 

Taddy having beea heard in reply, 
{a) 7 Taunt. 8. 

The 
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The Court thought the sheriff's authority sufficiently 1821. 
proved; ftnd, having referred to Fermor v. Philips {a), ^ " 
discharged the rule. 



Rule discharged. 



Neave. 



(^ Thft Repor^ftr^ havjp proci^red the fpllo^ang note of this case 
froii\ a pentleman at the bar. 



Fermor V. Philips, Esq., Sheriff of Oxfordshire. 



AoHO^r for an espape^ tried 
before Burrougb «|.;» Middlesex 
sittings iher Hilary term, i^iy. 

On tk*' writ in the former 



on th.9 yp^t was noJt su^i^i^^ to In an action for 
connect the sherifif with ^lox- an escape, the 
bamt and the PlamtifF was non- writ in the 
suited. former action 

Qn a motion for a new trial in being produced 
Master term, 1 817, this Court bearing an in- 
held that it ought to have been dorsement pur- 
\^ to tl^ iu,ry tp say vrh?tfeer porting to re- 
Bloxham acted under the au- cord the she- 
thority of the Defendant^ the in- riiT's delivery 
<ii>Fieipent oa i}^ wwt| b«i^ of a warrant to 
i^ujl prpd»\9e. it. J^uffroi^gbJ.yrzs f>rima facie evidq[ice that; h^ ^., and ^., on 
of opinion that the indorsement did so act. being called^ 

stating that he 
had deliYerecl the wasiant to anofeh^rji wH^ ^4 iH^ F^dy^^ it : ^eld> that it ought 
to have bee^^ left to^.l\e jury to say whether By acted under the sheriff's authority. 



action (yftyic^ was, produce^ to 
connect the Defendant with his 
baififiT) were indorsed the words^ 

^ Wawwi^ tfji BhK^bmtk k^ H9r 

^i^mh§r^ 1 81 6." Blopcbam^ who 
was called, said he had delivered 
th* watcant to a person who did 



PococK and Another v. George Bishop of j«^ „. 
Lincoln and Others. 



0UARE impedii. The Plaintiffs, by their declar- «i do give to 

ation, claimed, through several mesne conveyances, ™y '°^ ^ the 

__ neroetual ad— 

the advowson of Husbands Bosworth under Thomas vow^onofH. 

Pearcey heir of Richaid Pearce (the father.) The B. in Leices^ 

tersbirct and 
my mian^r of 5., and all my lands in Northamptonshire .•" Held, by three Judges 
{Park J. dissentiente)y that this devise gave only an estate for life in the advowson 
to the son jR., though he, at the time of making the will, was. incumbent of the 
living, 

ple» 
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182h plea stated, that Richard Pearce (the son) having been 
PococK presented by his father on the 2d September, 1790, was 
V. incumbent -of Husbands Bosm/rth at the time of a de- 

The Bishop of vise, bearing date the 20th May, 1795, by which devise 
Richard Pearce (the father) gave and disposed of all his 
worldly goods as follows : To his son Thomas the manor 
of Flamsteady and all his lands in the parish of Bad' 
bum, and all rents that should be due at his death : but 
if no child should be born in wedlock, then he gave the 
above to his son Richard ^ and if he should have no 
child born in wedlock, then he gave all his lands and 
estates in the counties of Hertford and Middlesex to his 
daughter, and her heirs: the will then contained the 
following words: "I do, give to my son Richard the 
perpetual advowson of Husbands Bosworth, in Leicester^' 
shire^ and my manor of StanmcJc, and all my lands in 
Northamptonshire^* Then followed a devise to his son 
Zachary, of all the devisor's freehold houses, and all his 
lease houses, at his death, that were no part of the 
trade; and, after other legacies, the devisor gave all his 
South Sea annuities to his son Richard, &c. The 
plea further stated, that Richard (the father) died on the 
10th Jammry, 1800, and that the son Richard took 
under the will an estate in fee in the advowson, and by 
will devised the advowson to the Defendants, their heirs 
and assigns, and that Richard the son died ; where- 
upon the Defendants became seised, for which reason, 
&c." Special demurrer and joinder. The question 
was, whether the devise of the perpetual advowson of 
Husbands Bosfworth to the son, Richard Pearce, as 
above set forth, gave an estate in fee to the said 
Richard. 

The case was argued on a former day in this term, 
by Sosanquet Seijt. for the Plaintifis, and Faughan 
Serjt for the Defendants, 

Argument 
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Argument for the Plaintiffs. Richard only took an 1821. 
estate for life in the advowson. Conveyances of advow- ^ ^" '^ ' 
son are subject to the same rules as conveyances of land, ^. 

tithesj or common, Co. Litt. 4. a., in which* more than The Bishop of 
a life estate does not pass, unless words of inheritance 
are employed : but there is nothing in the word advauh 
son itself which in a deed would pass a fee, and a will 
is construed in the same manner as a deed, unless some 
intention which such a mode of construction would de- 
feat, plainly appears in the will. Davis v. Kemp, (a) 
Wild's case. (*) Bale v. Coleman, (c) No such intention 
appears on this will; as it has already been decided 
with respect to the lands and manors which are men- 
tioned in the same sentence. Doe, dent. Crutchfield^ v. 
Pearce (d) ; and the heir at law can only be disinherited 
by express words, Denn v. Gaskin. (e) It is clear 
that a devise of tithes, right of common, or any incor- 
poreal hereditament, would not pass a fee, unless accom- 
panied by words of inheritance, or words equivalent 
thereto. And so it must be if the devise were simply 
of an advowson. Here, indeed, a question is raised on the 
expression " perpetual advowson ;" but the word perpe^ 
tual joined to advavoson is only a description {/) of the 
thing in which the devisor had an inheritance, not a 
description of his inheritance in the thing. An ad- 
vowson is not styled perpetual, because the patron has 
a fee in it, but because the order of presentation is un- 
interrupted in one person : the patron may have a fee 
where he does noj: enjoy the perpetual right of pre- 
sentation ; as where the advowson has gone to parceners, 
and the several patrons have a fee in their alternate 
right of presentation. So, on the other hand, the pa- 
fa) Carter^ St 6* on PFtllsf 496. &c., where the 

(b) Rep, 1 6. cases on introductory words are 

(c) 8 Fin. Abr. Devise D. collected. 
k pi. 7. (/) Per Bay ley J., in Doe V. 



\d) 1 Prices 364. Woody 1 B.lsf ^* S%^* 

le) Oough 759* ^etiAoberis 



iron 
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U821. tron may limit a perpetual advowson for a term of y^ars, 

^JT"^^ the effect of which will be to give the lessee the unin- 
Pococic 
^^ terrupted right of presentation during that term. The 

The Bishop of eases on the word hereditament^ in principle^ bear directly 
IN OLN. ^jj ^jjjg point. No word of itself seems more expressly 
to point to an inheritance. Yet a devise to A. of all 
hereditaments ^ves him only an estate for life. Denn 
V. Mettor. {a) Doe v. Allen, (ft) If a devisor were 
to devise " his fee farm rents," without more words, 
only an estate for life would pass, aliter if he were 
to devise his rents in fee. In L(yvea€res v. Blight {c) the 
words, " freely to be possessed and enjoyed," were held 
to carry a fee, because the estate was charged with pay- 
ments ; but the Court of King's Bench held, that where 
th&re was no charge, only an estate for life passed » 
Goodrightf dem, Drewry^ v. Batron. (d) The same 
principle applied to reversions, appears in Peiton v. 
Banks* {e) It may be urged, that, as Richard was al- 
ready incumbent, if he did not take a fee by the devise, 
he was not benefited by it ; but being only incumbent, 
and not tenant for life of the advowson, he was enabled 
by this devise to vacate and present, and so, perhaps, to 
- provide for a son. 

Argument for the Defendants. The principles laid 
down and cases adduced by the other side do not apply 
to devises of incorporeal hereditaments ; more especiisilly 
of such a nature as advowsons, which are a species of 
property sui generis^ the incidents of which differ alto- 
gether from the incideiits of other real property. Thus, 
where an advowson is mortgaged or goes to the assignee 
of a bankrupts the mortgagee or assignee cannot presetih 
Mackenzie V. Robinson {/), 3 Cruise^ 39, 4&. 42. In the 

{a) s T.R. s^' (e) i Fern. 6si 

(b) 8 T.R.^so3' (/) 3 Atk. 559. And see 

(a) Cowpi 35». I Burn^s EccL Law, 4\h ed. 

(d) II JSajt, «»o. p. i»5. 

writ 
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writ of right of advowsons, the thing is dfeiiiaridfed by 
the iiame of advbwsoD, arid no technical words df in- 
heritance are iritrdduced. ^giUr. BreviuiHy 29. ft. 
Fitzherh. SO. Accdrding to Johnson atid tJ>iM, the *f ^"^ Bishop of 
meaning of advowson is Jus patrohatds / knd jiis patrrh 
natHs is the right of presenting whenever a viicanty 
dccui-s, that fa, in pefpetuum. Any thlhg shbtt of an 
ddvowsoh is only a presentation. A dfevise of h^edUa- 
fnehts \Hll pass an advdiVson. (a) According id Coke (ft); 
who refers to Btacton and Fletaj advdwson imports thfe 
*^hble iriierest. Hei^e, too, is the term perpetual affiled, 
whith cah Only mean an interest ifiperpetuum; Sijbin- 
son T. Robinson (c) ; and, according tb Littleion {d\ k 
devise' habendum in perpietuuM will catry a fee. At all 
evehts, it Was the devisor's intentidti to provide far his 
family, by the dispositions of his Will; afi intefttton 
which ought ib prevail in the cdiistractioil 5f it$ and 
which carinot be satisfiedj but by giving Michard a fee 
in the advowson. 

Cuh. adv. t^. 

And how^ there being a diffetence df opinidn oii the 
Bench, the Judgfe^ delivered their opinions ieridiimi 

RrcftARDSdii J. The question upbn this reCbrd is, 
whether by the device in the will of the testator^ Richard 
Pearce^ to his son Richard^ of thd perpetual advowson 
of Husbands Bosworth iii Leicestershire^ an estate in fefe 
ih the advowson^ or only an estate for life passbd to 
Richard Pea?ce the soh. If the fee passed, then the 
Defendants, as the devisees of Richard Pearce^ the sod, 
are entitled to the advowson : if ail estnte for life only 
passed, then the reversion of the advowson descended 



(a) Dyery 3*3. * {c) i Burn 38. 

\b) Co. LitU 17. b. 119. a. {a) /. 586. 



to 
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1S21. to Thomas Pearce^ as the eldest son and heir of the 

PtococK' testator, and consequently the Plaintiffs, as claiming 

V. under Thomas Pearccy are now entitled. 

The BUhop of I am of opinion that, by this devise, an estate for 

life only in the advowson passed to Richard Pearce, 

the son. 

The simple question is, whether the words " perpetual 
advowson" are descriptive of the thing devised, or of 
the testator's interest in that thing. I think that they 
are descriptive only of the thing devised. 

It has been argued, that the word advowson imports 
a perpetual right to present, and would alone pass a 
fee : and that it is used by the testator in this extended 
sense, is said to appear the more clearly in this case by 
the epithet " perpetual." The latter part of this argu- 
ment appears to me, to be very much weakened by the 
former ; for, if the word advowson in itself imports any 
perpetuity of right, then the addition of the epithet 
^' perpetual," only expresses what would otherwise have 
been implied, and carries the sense no farther. 

The fact, I think, is, that " advowson," or " per- 
petual advowson," import the same thing; both de- 
noting a right to present, not confined to one, or to 
any definite number of presentations, but to be exer- 
cised as often as a vacancy occurs. Such I conceive to 
be the meaning of the term " advowson," or " perpetual 
advowson :" but this does not prevent that description 
of property, like every other description of lands, tene- 
ments, and hereditaments, from being carved out into 
an estate for term of years, for life, in tail or in fee ; 
nor does it exempt it from the rule of construction 
common to all grants of real property, whether in 
deeds or in wills, namely, that by a grant of the thing 
^without more, an estate for life only will pass. The 
authority of Lord Coke in his comment on the 1st 
section of Littleton is express on this subject, where, 

JJttle^ 
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UUleUm having laid down the rule as applicable to 1821. 

lands, Lord Coke observes, that LiMeUmj in that and 

other places, putteth lands but as an example; for that 

bis rule extendeth to signiories, rents, adxxmsons^ com- T^ Biiliop of 

moDs, estovers, and other hereditaments of what kind 

or nature soever, {a) 

The only difference in this respect between deeds and 
wills is, that, in the former, technical words are necessary 
to pass an estate of inheritance; in the latter, equivalent 
words, that is, any words importing such an intention 
will suffice. But equivalent words are as necessary to 
pass the inheritance in a will, as technical words are 
in a deed: and I find no such equivalent words in 
the will. 

The testator here, after giving all his lands and 
estates in the county of Hertford and Middlesex^ to his 
daughter and her keirs^ (using proper words to convey 
the inheritance when such was his intention) proceeds 
thus : << I do give to my son Rickardy the perpetual 
advowson of Hu^nd^s Boswortk^ in Leicestershiref and 
my manor of Stanwickj and all my lands in Northamp^ 
tonshire.^* , 

It has been properly decided by the Court of Ex* 
chequer, that, by this devise, the lands passed only for 
life: and it would be extraordinary, if, by the same 
words of devise, applied in the same sentence to two 
sorts of property, the one should pass for life and the 
other in fee. 

It has been said, that a devise of hereditaments will 
pass an advowson, which is true; but it is equally 
true that, by such a devise without more, an estate for 
life only will pass. This rule as applied to landf is 
settled by Denny dem. Moare^ v. MeUor; and applies 
equally to every description of real property, whether 

{a) Co* Liu 4« 

Vol. hi. D cor- 
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corporeal or iDcorporeal» whether capable of a conatant 
«^oynlent« like lands or houses, or only of an occasional 
one^ like tithes or the patronage of churches or offices, 
T^ BUiop df which can only be exercised when an occasion or va- 
cancy occurs* If a man, having lands, tithes, and 
advowsons in fee, should devise all his hereditaments 
toL & without more^ it is clear that the land would 
pass for life only; and so also would the tithes and 
advowsons, though the devisee might die before any 
tithes should accrue, or any vacancy occur. 

One other circumstance remains to be noticed ; 
namely, that, at the time of making this will, the testa- 
tor's son Bichard was actually the incumbent of the 
benefice ; whence it is argued that, unless the fee passed, 
ttie devisee could derive no benefit from the devise, and 
dience an intention is inferred to give the fee. But this 
is not so ; for although it is true, that the devisee could 
not have sold his interest in the advowson, and then 
have vacated the benefice by resignation in favour of 
the purchaser ; yet he was empowered by this devise, 
with the consent of the ordinary, to vacate in favour of 
a child, a relation, or a friend, for whom he might 
wish to make provision, and it appears that he actually 
did so : or a vacancy might have arisen without resigna- 
tion by the incumbent's attaining to other ecclesiastical 
preferment The devise, therefore, though only for 
life, had an operation by giving to the devisee a very 
different interest in the advowson from that which he 
had before^ as the mere incumbent : and this is sufficient 
to satisfy the words of this devise. 

For these reasons, I am of opinion, that judgment 
' must be given for the Plaintiffs. 

BuBROUGH J« The question is, whether the devisor 
has by his will devised to his son Richard the perpetual 
advowson of Husbands Bosfwortk in fee or for life. 

[Here 
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[Here the learned Judge stated the devises ia the will 1821. 
as set forth in the pleadlngsO This will, as tc^ the devise -^^ * 
to the son Richard of the manor of Staimiok and all the t^. 

devisor's lands in Northamptonshire^ has beeft tiUdel* tbfe '^^ ~*^°^ 
consideration of the Court of Exchequer^ It apj[)ears 
that that Court was of opinion, that Richard took oMy 
an estate for life in the lands in Norihampt6mhire t the 
Court thought that there were no auxiliarjr words in 
the will, either in the introductory part or elsieWhere^ 
to give the words of devise of all the devisor's lands in 
Northamptonshire any greater eifect than a devise ef an 
estate for life to Richard. It appeared to the Court not 
to be necessary to say in that case what interest Richard 
took in the advowson ; but it is obvious that, if Richard 
took a fee in the advowson,^ it might have been urged 
with great force, that he took a fee by the devise of tlie 
laaids immediately following. The Lord Chief Baron^ 
however, said (a), that the words <' perpetual advow-« 
son" did not carry it further than <^ advowson :" any 
thing short of advowson, he said, is the next present- 
ation. Strongly confirmatory of this is what is said by 
Mr. Justice Bayley, -in Doe, dem. Wood, v. Wood. (6) In 
that case the devise was to Henry Wood of ^' al! the rest 
of the devisor's farms, lands, tenements, and buildings, 
and the perpetual advowson of Rasper rectory, to be kept 
in the family and name of the Woods as long as can be." 
The Court held, in that case, that the words <^ to be 
kept, &C." gave a fee, but Mr. Justice Bayley said, ^Uhe 
former part of the devise of all his farms, lands, tene« 
mentSy and buildings, would not give more than an 
estate for life. Nor would the words << perpetual ad- 
vowson" carry it any farther ; for the word " perpetual" 
applies only to the description of the property, and not 

{a) I Prices 353. {b) 1 JJ.-6f ^. 51 J. 

D 2 to 
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ISSh ^ ^^ qnantmn of interest, which the devisee takes 
^■■^■■^ in it** Nothing is said to the contrary of this, 
^^*°^ either by Lord EOenbarougAj Mr. Justice AbbMy or Mr. 
Tbe Biihop o£ Justice Hclrcyd. 
LofOQLir. This brings it to the dry question of, what is the 
eflkct of the words of devise of the perpetual advowson 
in this will ? In support of the idea of its carrying a 
fe^ it has been stated, that, in a writ of right of advow- 
son, it is demanded in the writ by the name of ** ad- 
vowson," When the purpose of the writ and of the 
count in the writ are considered, it seems to me to 
prove the contrary. By the writ the demandant de- 
mands the thing as " manor," " messuage," " land," 
•* advowson," &c. without adverting to the extent of 
his interest; the count on the writ of right invariably 
states a seisin in fee in the demandant, or some other 
under whom he derives his title in the thing sought 
to be recovered, after stating the writ which demands 
the thing in general; and as Co. LitL (a) <' of an advow- 
son and such like he shall plead" what is in the count, 
** that he is seised de advocatione ut de feodo et jure J* 
An advowson being an incorporeal hereditament, the 
demandant cannot say he was seised de feodo et jure ; 
but he must say,u ut de feodo et jure^ a similitudinary 
expression. In 1 Gibson's Cod. 758. s. 5. it is said, that 
^* an advowson, being an inheritance incorporeal, and not 
lying in manual occupation, cannot pass by livery, but 
may be granted by deed or by will, either for the inherit- 
ance, or for the right of one or more turns, or for as many 
as shall happen within a time limited." It has been often 
said of the author of this book, that he was a good 
common lawyer. I think it must be inferred, that he 
meant that a mere devise of an advowson would not 
pass the incorporeal inheritance in it. In 2 BUxckst. 
Com. (i) it is said, that an advowson is an incorporeal 

(«) 17* b. {h) Book 9* cb. 3. i. 

heredi* 
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hereditament. So says Bishop Gibson in substance. I821, 
Now a devise of devisor's hereditaments will pass an pooock 
advowson, Co. Litt. (a), where it is said, that ** heredita- , vJ . 
ment" is the largest word of all in that kind ; for what- ''^f^^^ 
soever may be inherited is an hereditament, be it cor- 
poreal or incorporeal, real or personal, or mixt'' 

In Doey dem. Small and Others^ v. JUen{b\ Lord 
Kenyan says, " The next point arises on the word 
* hereditaments ;' and I am astonished that any doubt 
should have been entertained about that. It is not so 
strong a word as * tenement ;' it is merely a descrip" 
tion of the thing itself, and not of the quality of it** 
His lordship was of the same opinion in Doej dem. 
Palmer v. Richards, {c) What he says as to the doubt 
arose from what was said in that case by Mr. Justice 
Jskurst and Mr. Justice Grose. Lord Kenyon was for- 
tified in his opinion by what was said by Lord Chief 
Justice IVevor, in Hopewell v. Ackland. (d) Thus then 
the word ". hereditament" in a devise will pass an ad- 
vowson, but it will not, without more, pass a fee: could 
it then pass a fee in an advowson, virithin which it is 
comprehended ? Nq — why is this ? because it is a de- 
scription of the thing, and not of the quality of the 
thing; this accords entirely with what Mr. Justice Bay* 
ley says in Doe^ dem. Woody v. Wood. 

It is a settled rule in the construction of wills, that 
there must either be words of limitation to pass a fee, 
or expressions having the same effect. . Words denot- 
ing the entire interest in the thing devised, will pass 
a fee as well as the word estate, or a charge on the thing 
by which the devisee may be a loser, if a fee does not 
pass. This was the case (amongst many others) of Doe^ 

{a) 6. a. {c) 3 T.R. ^$6. 

[b) 8 T.R. soz* W Moselji Rep. ^40. X Salk. ajo* 

D 3 dm. 
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1 854 « dim. Palmer^ v. Richards, lliere the words were of a de- 

^^g* y^*j ^ vise rf ^* all the rest, residue, and remainder of my 

^. messiiages, laads, tenements, hereditaments,goods, chat- 

'fte ygho p bf tels, and personal estate whatsoever, my legacies aild 

fan^al expences being thereout paid/' 

The frame of this will does not require that a fee 
sluMild pass. The cireumstance that the devisee was a 
mm and incumbent at the time^ does not require it ; fbr 
a banefh did pass, and he has, in Aict^ had an oppor- 
tuni^ ot receiving that beneAt by presenting another on 
kill own resignation. 

It app^m that, in one part of the will, the devisor 
has us^ woitds of limitation in the devise to the daugh- 
ter and her heirs. 

Tha hei^ at law is not to be disinherited but by words 
of limitation^ words tantamount or necessary irapllea- 
tio», to be cqlleeCed from the whole of the will. 

In this case^ in my jud^eni, there is no ground ibr 
helding that Michard^ the son, took more thdh an estate 
&r life. I therefore ihiiik the judgment must be for the 
FlaimlA. 

Park J, Though I hava tb^ misfortune to difl^ 
from my two learned Brothers, who have preeeded, and 
I believe, also, from the Loyd Chirf Juftiice, who is to 
fpjipw pie in the argument; yet I shall not feel it ne- 
cessary in slating tb^ grounds of my opinion to do so 
»t wiy gr«^t length. 

Tb^ vorda of tb© vill of Miokard Pearce^ who diad 
\\k the yesix 1800^ bav^ bem flo often stated, that I shall 
ppt think it my duty to r^)eat them, the only question 
h^inft whether th^ d^viw of the perpetual advowson of 
the church of Husbands Boffwartk to his son Richard be 
a devise in fee or for life only. 

In nyf view of this qase». it is not necessary to discuss 
the exact meaning of the word « advbwson j'' whe- 
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ther ex vi termini^ it would, in a deed, carry the whole 

interest in fee; and whether, if less than the whole is 

intended to be conveyed (as less than the whole clearly 

may be carved out by the person seised of the whole^ Tli«aUM»p#f 

there should not be words of restriction, such as in tail, wucowr* 

for life, for years, or the next, or the next two avoid-* 

ances, indicative of that intention. 

If one looked to the origin of advows(Ki8, one would 
have supposed that this was so: because according 
to Lord Coke (a), ^^ advowson is so called^ because the 
right of presenting to the church was first gained by 
sueh as were founders, benefactorsi or maintainers of 
the church." — ** They were^ also, called patronif and, 
thereupon, the advowson is cailei jus patronaidg. And in 
one word, advowson of a church is the right of present* 
ation or collation to the church/' 

The jus paironat^9 according to the explaoation here 
given, is the same as advamong and, surely, the jm pa^ 
tronatds, unless it has restrictive words, one should have 
supposed, as an unlettered person, embraced the whoki 
and could never mean the next avoidance : and, in com- 
mon parlance, I am sure it does so. 

But, as I said before^ it is not necessary for me to pre 
an opinion upon the question what that word must be 
taken to mean in a deed, where no words of inheritance 
are added. I shall assume that Lord Coke is. right 
when, inpi^4. a. of the first Institute, he says, that 
advcfwsons are one of those things, which must have 
words of inheritance added to them, according to the . 
first section of LitUekm^ to make them an estate in fee* 
simple. But he is here speaking only, and UtHdon 
before him, is only speaking of the necessity of woids of 
inheritance in his purchase^ as Uttteion calls it, that is 
in his deed. 

{a) Co. Litt, ng*o. 
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18S1« I <un also wiOing to admit, as not affecting my view 

^■■ v ^ of the argument, that, if words of inheritance are omit« 
^^^^ ted in a deed, the word « perpetual'* prefixed to " ad- 
The luiiiap o£ wmsoiC^ will not carry it fiirther, for that may not be 
LiNooLN. j^ import in Iq^al accqptanoe; and, in this respect. 
Lord Chief Baron Thompson must be understood, when 
he says any thing short of advowson is the next present- 
ation, a phrase^ ;howe?er, which, by those who contend 
that the word advowson carries the whole, may be sup- 
posed to fiivour thdr interpretation. Mr. Justice Bay^ 
%, also, supposes the word << perpetual'' to be descrip- 
tive of the property, and not to be applicable to the 
quantum of interest which the devisee takes in it : a pro- 
position, however, to which, in its extent, and as used 
by a testator in disposing of his property, I cannot, with 
all duie deference to my learned Brother, who is made 
by the reporter so to express himsdf, fully subscribe. 

Having made these admissions on my part, it must 
now be admitted to me^ on the other, that many words, 
which will not carry a fee in a deed, will carry it in 
a will, if the words used in the devise can be shewn to 
be sufficient to indicate that intention in the testator, 

Jn the case last referred to, of Doe dem. Wood v. 
Woodf the words <* perpetual advowson" were held 
to carry a fee^ such being clearly the intention of the 
testator. Let me not be supposed to quote this case, for 
the purpose of saying, that any words, to be found in 
this will of Mr. Pearce^ are half so strong as the words 
used in the case of Doe v. Wood. I only quote it to 
show the principle^ that, under circumstances, << advow- 
son" in a will will pass the fee. 

As little, I presume, can it be contended, (although 
this devise of the advowson is found in the same sen- 
tence with a devise of << all his lands in Northampton^' 
zMre^ which latter part of the sentence has been held 
not to carry the fee in those lands,) that, therefore, 

this 
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this devise of the advowson cannot confer the absolute 1821. 
interest on the devisee. Lord Chief Baron Thompson has ^ ~- "-^ 

POCOCK 

expressly declared the contrary in this very case ; for ^^ 

his Lordship, in delivering the judgm^t of the Ciourt, The Bishop of 
says, " even admitting that the words were sufficient for ^^^ ^' 
passing a fee, as to this part of the devise respecting 
the advowson, we are of opinion, that it would not ne- 
cessarily follow therefrom that a fee also passed in the 
premises for which the present ejectment is brought.'* 

His Lordship founded himself on the case of Pake v. 
The Archbishop of Canterhwry (a), in which the Lord 
Chancellor said, ^* that where a man devised his farm 
and lands at Hoyston to Henry Taylor ^ his heirs and 
assigns for ever, and also I give and bequeath to the 
said Henry Taylor my farm and manor of Eythome 
Courts" the devisee only took an estate for life in the 
latter devise: although, in the same sentence^ he took 
an estate in fee ; and although the two bequests were 
united by the words << and also.'* 

Then it seems to me, that we are to look at the whole 
of this case together on the &ce of the will, and on the 
£M;ts admitted by the pleadings. Tlie introductory words 
of the will show that the devisor meant to dispose of every 
thing, and that whatever he devised, he meant to give 
absolutely : *^ I, Richard Pearce^ do give and dispose of 
all my worldly goods it has pleased God to bless me 
with as follows." Now I admit that very strong intro- 
ductory words have never been construed by themselves 
to carry a fee, and that the importance of the intro- 
ductory clause, as manifesting an intention of complete 
and ultimate disposition, has been gradually declining 
in our courts : yet both Lord Kenyon and Lord EHen- 
borot^h admit them to have some weight where the in- 
tention of the testator is doubtful, and where there are 

(a) 14 Vis* 364. 

other 
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IMl* other words in the will to carry the intention into efibct. 
p^VT Lprd Elknboroughy in Doe dem. Bates v. Clayton (a), says, 
V. " This construction may be considered as in a degree 

Th* Bbbop of aided by the introductory words of the will respecting 
his worldly and temporal estate, which are allowed to 
have some weight in cases where the intent of the test- 
ator is doubtful, and where there are other words in the 
will to carry his intent into effect." And Lord Kent/on 
had said) that though such words would not of them- 
selves have carried the fee, yet they will have some e£kct 
in the construction of the subsequent devises. 

In Doe^ Lessee of Wall, v. Longldnds (J), Lord El* 
lefihorougk says, ** Very Ultte inference of intention can 
be drawn from mere fblrmal words of introduction: 
M«)agA x»e certainly jfind them in some cases called in aid 
to show that a man did not mean to die intestate as 
to any part of his property :" and his Lordship adds^ 
what I admit weakens the force of his preceding observ* 
ations, " and the making a will at all may also be used 
as afibrding such ati ipferience." 

However, I think no man can doubt, that Richard 
Pearce did not mean to die intestate, and that is all the 
benefit which I claim for my argument^ from these words. 
Then he gives « to my sbn Richard the perpetual ad- 
vamon of Husbands Bosworth, in Liecestershire." Now, 
though in a deed I have admitted that " perpetual" 
prefixed will carry « advowson" no further than the word 
itself will do, yet, when the expression is used in a will 
made by a man ignorant of the law, (those words in com- 
mon parlance being constantly used to express the ab- 
solute interest in the Jus patronatus,) it surely may be con- 
sidered, as showing the testator's intention to give every 
thing he had in this property, and that he contemplated 

{a) 8 East, 141. (h) i4£ajt, 370. 

per' 
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apef^^uityi as if he had said,' ^< meaning to dispofte of 1821. 
all my worldly goods^ I give the perpetual adv(rwsm$ Pqcqck 
now belonging to me, to my eon Richard, that ie, all t;, 

that I have in that advowson." Tb* ^«^P <^ 

The words are, *^ the perpetual advowson ;" that is, 
the advowson which is iin entire or absolute advowsoDf 

From the will it appears that he was providing for 
all his (children much more than for their lives : but, 
except the S&tith Sea annuities, if he gives only an estate 
for life in this advowson and manor of Starmieki and all 
lands in Northamptonshire, (in which latter place it hoii 
been decided the devisee took only for life,) Biohtird 
the son would then have no provision beyond his life?, 
as his other brothers and sister have. 

But the strong point of this case, as it strikes me, and 
what I oannot answer satisfactorily to my own mind in 
any other way than by giving Richard the son this ad- 
vowson in fee, is the fact stated in, and admitted by these 
pleadings. The will in question was made in the year 
1795, devising this advowson (as it is contended fox life 
only) to a man who had been in possession of it five 
years before, viz. in 1790, and was deriving every bene" 
fidal fruit from it^ which he could enjoy ; and which he 
must continue to derive, as long as he lived, unless he 
resigned it, or was promoted to some station incom* 
patible with it, which latter cases are the only possible 
ones in which he could have even the power of beneGt*- 
ing a friend. I cannot conceive it possible that the father 
should devise to him that which he then, and for five 
years, had beneficially enjoyec', and which, but for his 
own voluntary act, he must continue to enjoy during 
his life; and, therefore, could never exercise his jm 
patronattls. I cannot conceive that the father could have 
intended to devise him nothing at all, or worse than 
nothing. Nor can I suppose the father to have acted 
upon the remote contingency of his son's preferment : 

remote 
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1821. remote to him it was, for (if it existed before this dergy- 
^ ^iv— ^ man died) it never existed in his father's life-time. The 
PococK ^^ ^^g incumbent five years before the will, and the 
The Bishop of father lived five years after making it, till 1800, and yet 
LiNOOLK. jjever saw his son any thing but rector of Husbands 
Bo^worth. But, even if he should vacate on promotion, 
the father gave him nothing but what I admit to be a 
great moral pleasure, that of advancing a friend ; for he 
could not sell a turn or avoidance; which turn or avoid- 
ance, when he sold it, he knows he should himself im- 
mediately create. 

But, if he resigned, it is said, he might present; — true, 
but then he would gain a loss : for then, to exercise his 
right of patronage, he must resign an income of 300Z., 
400/., or 500/. aryear, or whatever the amount might 
be. If ill-health, or any cause of that nature, should 
oblige him to resign, I admit it to be a satis&ction to 
present a friend ; but it would not then be a gift of pe- 
cuniary value. Whereas if it was an advowson in /ee 
or perpetual, it was a provision for this gentleman and 
his family, by enabling him to carve out a provision for 
one of his sons, or, by selling the advowson, which he 
would then have a right to do ; and thus, by giving 
him an inheritance, putting him on a footing with his 
brothers and sister. 

Under these circumstances, I am of opinion Richard 
Pearce took this advowson in fee under his father's will ; 
and, consequently, that there ought, in my view of the 
case, to be judgment for the Defendants. 

Dallas C. J. I am of opinion that, by the words in 
this will, an estate for life only passes. It is admit- 
ted that in a deed this would be clear ; nor is it con- 
tended, that the addition of « perpetual" would carry 
it further than the word " advowson" only. To this 
^Iso the opinions ^ven both in the Exchequer and in 

the 
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the King's Bench, directly go. What, thep, is there 1821. 
in a will to justify a different construction, and to con- ^ ' - ■ ' 

PoCOCK 

vert into a fee that which in a deed would be clearly but ^^ 

an estate for life ? In general, the rule of construction The Bishop of 

must be the same, unless in the will itself there be found incoln. 

something to vary it. And this narrows the case to 

the consideration of the particular will, and to the effect 

of the words to be found in it, having reference to the 

subject-matter. 

And, here, the argument must turn upon the rule 
applicable to all cases of this description, viz. the ques- 
tion of intention as to be collected from the whole wilL 
Now, as to the question of intention, the leading rule 
laid down in the books is this, that, to carry the inhe- 
ritance, the intention must be disclosed, either by ex- 
press words or clear implication. A doubtful intent 
will not be sufficient to disinherit the heir at law. I 
am of opinion, that, in this case, a clear intent *to 
pass an estate of inheritance does not appear ; and, 
therefore, that, even if the intent were doubtful, such 
estate would not pass. One leading rule to be found 
in the books is, that the construction of wills shall be 
made according to the rules of the common law in 
respect to estates limited or created by deed, unless 
there be something clearly to be collected from the 
will itself, disclosing a different intention. And this is 
stated and frequently referred to as a safe and funda- 
mental rule. In one of the reported cases, it is laid 
down in these terms : " The intent which ought to 
govern must be a certain and manifest intent, and not 
an arbitrary one ; it must be according as it appears 
upon the will, and according to the known rules of 
law ; it is not to be left to a latitude, and as it may be 
guessed at." 

This being premised, I come to the will in question* 
And, firsts it is agreed, that no aid can be derived from 

the 
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1821. the generality of the introductory words, for they would 
_~;~^' equally apply to lands, and the lands are devised gene- 
^. rally, and in these it is admitted, that the devisee takes 

The Bishop of an estate for life only. It is, also, admitted that no aid 
* is to be derived from the probability of the testator not 
meaning to die intestate. Generally speaking, this would 
more or less apply to every case of partial intestacy ; 
and, no doubt, in many of such cases, the probability is, 
that the effect given to the will is contrary to the intent 
of the testator. In the nature of things, a man is gene- 
rally glad to give what he means to bestow by express 
words, and not (if I may so express it) sullenly to leave 
it to the silent operation of the law. If not in a ma- 
jority of wills, yet, certainly in a great number, the con- 
struction is contrary to the probable intent. " Most 
people," said Lord Mansfield^ " when tbey give 'their 
land, probably meant to give it absolutely, as they would 
give personal property, a horse, or a piece of plate." 
And to this observation, adopting it himself. Lord 
Kenyan has more than once expressly referred. On 
what special grounds then does this case stand ? A dis- 
tinction was attempted at the bar, from the nature of 
the property itself. An advowson was said to be an in- 
corporeal hereditament, differing from land; and cer- 
tainly it does, in itself, differ from land; but it does 
not differ from land as to the rules of law, by which it 
is to pass in a will or in a deed. As to a deed, I have 
already said, it stands on the same footing, and this is 
agreed. Now, taken as an incorporeal hereditament, 
what is the effect ? It operates as a description of the 
thing, not denoting the quantity of interest given, anrf, 
therefore, ranges under^the general rule. In HopeweU 
V. AcJcland^ Lord Trevor said, " the word * heredita- 
ment* cannot be taken to denote the measure or quantity 
of estate, because it has a proper meaning and extends to 
annuities^ advowsons in gross, &c. which are not com- 
prised 
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prised by tbe words lands and tenements.'' (a) And, in 18S I. 
Canning v. Canning (i), it was said by the Master of the ^p :_ 
Rolls, that tbe law was settled in the case of Hopewell v* ^, 

Acklandf that a fee will not pass by the word hereditament. The Auluip of 

An advowson, therefore, as an incorporeal beredita* 
ment, will no more pass tbe fee by a devise of it as ad- 
vowson in a will, than by a grant of it in a deed. 
" Advowson," or " perpetual advowson^" apply, there- 
fore, as descriptive of the thing devised, not as de. 
noting the quantity of interest which the devisee is to 
take. And, whether it be in a deed or in a will, there 
is no difference whatever ; the terms themselves alone 
being considered. The remaining part only is that 
which weighs with my Brother Park; and, without 
going in detail into this part of the subject, after what he 
has already said, but referring to the observations of my 
Brothers Park and Richardsouj I will only say that, 
even allowing this view of the subject to be cntitlied to 
weight, still it only involves, as it appears to me, matter of 
conjecture more or less doubtful ; and, at all events, not 
denoting that clear and manifest intent, which, on the . 
known and admitted principles of law, can alone give 
to words in a will a different construction from what 
they would receive in a deed. 

The rule, therefore, I think, must prevail, independ- 
ently of other grounds, namely, that construction of 
wills shall be made according to estates at common law 
by deed, unless there be something in the intent of the 
will apj)earing to the contrary. Into this, therefore, the 
subject seems to me to resolve itself. And, even if I 
could admit it to be in a degree probable, that the tes- 
tator might intend to give an ^estate in fee, I must 
apply the principle, so often applied in cases of this de- 
scription, " Voluit sed non dixit ,-" and, not having said 
so, I cannot, on any conjecture of my own, say so for 

{a) X Salk* 2^39* . [b) Mosflf^ Rep. 7,A%^ 

him. 
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him. I beg, however, to be considered as not forming 
any conjecture as to probability one way or the other, 
V. but as deciding the case, as far as my opinion goes, on 

The Bishop of the principles stated, and by which, I think, it ought 
to be governed. 

Judgment for the Plaintiffs. 




Ju!y lU 



CoATES and Others v. Perry and Others. 

A conveyance 

by debtors to A X the trial of this cause, before Park J., at the last 

truBtees, in /X 

trust to sell, Hereford assizes, a deed of which the following is 

and with the ^^ abstract, was tendered in evidence, stamped with a 

^Siarge, common deed-stamp, and it was contended for the De- 

firsu debts fendants, that it should have been stamped with an ad 

due to the .^alorem stamp, under the 55 Geo. 3. (a) Park J. was 

trustees, ttfctt *• ^ ' 

debts due to of opinion that the deed was duly stamped, and the 

other creditors, j^^y fo^^^ ^^ verdict for the Plaintiffs. 

ing trust for By indenture, dated the 24 th Mar.ch^ 1820, made 

the original between Ann Preece^ widow, Edward^ Thomas^ Charles^ 

not requirc^n *"*^ George Preece^ of the one part, and Mark Poyntz 

ad vaJorem Motthem^ Benjamin Coates, and Thomas W/itle, creditors 

stamp, as upon ^^^ trustees named on behalf of themselves and other 
a sale or mort- 
gage under the creditors of the said Ann, Edward, Thomas, Charles, 

5S Oeo. 3. and George Preece, of the other part ; after reciting that 
Aree Judg^ -^'*» Edward, Thomas, and George Preece, were indebted 
(Dallas C.J. to the saidilf. P. Matthews, the said B. Coates and the 
abjente.) ^^ rp^ White respectively, in certain suras of money, 
making together the sum of 2,220/. 1 Is. Sd., and to va- 
rious other persons, in several sums of money, and had 
agreed to assign all tMeir personal estate and effects to 
the said M. P. Matthews, B. Coates, and T. White, in 
trust, to pay and satisfy the same in the manner there*- 
inafter expressed, in consideration of IO5. a-piece, they 

(a) r. 184* tcbcd. fart i. 

the 
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the said A, K, T., and G Preece, granted, bargained, 1821. 
sold, assigned, transferred, and set over Unto the said 
M. P. M., B. C, and T. W., « All that the livestock, 
and the crops of corn, grass, hay, straw, hops, and fruit, 
now growing or to grow ; implements of husbandry ; 
household goods, and furniture^ plate^ linen, and china; 
book and other debts, bonds, notes, bills, and securities ; 
and all and singular other the personal estate, property, 
and efiects of what nature or kind soever or whereso- 
ever, of or belonging, or due or owing to them the 
said A.J jB., 71, C., and G. Preece^ or any or either of 
them,'^ to hold to them the said M. P. M., B. G, 
and T. W., their executors, administrators, and assigns, 
wholly and absolutely, as and for their own proper 
goods, chattels, and effects ; upon trust, that the said 
trustees should, without any further consent, authority, 
or concurrence of the said Preecesy or their executors or 
administrators, immediately upon the execution of the 
said deed, or at any time or times thereafter, when and 
as they should think fit, sell and dispose of, either by pri- 
vate contract or public auction, either together or in sepa- 
rate parcels, and at one time or different times, as they 
should think best, all and singular the said crops, goods, 
and eflfects, and get in and receive the debts and mo- 
nies, and other the personal estate and effects therein- 
before assigned, and should stand possessed of the 
money produced by such sale, and of the personal 
estate, upon trust, in the first place, to reimburse them- 
selves respectively all expences incurred in preparing 
and executing the said deed or relation thereto, and 
then in payment and satisfaction of all legal rents, taxes, 
and duties, and salaries and wages to clerks, servants, 
and agents, and also all expenses of the sale of the 
trust, and upon trust to pay and satisfy the said sum of 
2220/. Us. 8A, with interest, after the rate of SUper 
cent, per armumy firom the date thereof^ and to pay and 
apply all the residue of the said monies, in payment and 
Voi- III. E 
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lft«l. ^ gjitirikctioft of tbe several othei- dfebts and dtotecb owing 
by the ?5aid Preeces to sneh of hiij her, or their re» 
sfiective creditors^ or their respective ^^ecutohi, ttddit- 
difltrators, partners, or a^sign^ rateable and in pro^ 
portion td the amount of tiie debts owing to them 
respfetively, without any priority or pr6ferenc6 6f an^ 
ime or ni6re of thism to the other or otliiers of th^m \ 
mid after sudi payment) th^n, ih trust) to pay thb ton^ 
pfatt to the said Prtec'es^ to and for his altd their 6wii 
use and benefit. Power to the trustees^ out of the first 
tor any other monies which might coine tb their handsi 
i^ siiitisQr any eX^ecation ot* extent against the person or 
property of the said Fleeces. The deed also contained 
the usual power tof attorney, to enable the trustees te 
get in the ^rs(Hialt]% and a covenant dn ik^ part of 
the PheeceSf to managlS) Work) and cultivate the lands^ 
ground!^ and premises in their possession or occupation^ 
iii the bedt manner) and sow and plant the same with 
proper corn^ seeds, or grain, which might be deemed 
most ^tlvii^«&b)e for the b^iefit of the creditors^ for and 
upon the trusts expressed in the deed. 

Lens Serjeant having on a former day, obtained a 
rule fnsi to set aside the verdict, and enter a nonsuit on 
the grbunds urged at the trial, 

Vaugkan Serjt, who subsequently shewed cause i^nst 
the inile) argued, that a stamp, as on a sale, could not 
be necessary, because tlie deed was not made upon an 
aetual sale of the property, but only conveyed it to 
trustees) for the purposes of sale, and that a mortgage 
stamp would be inapplicable^ because, though the eon- 
v^ance Was for the payment of the trustees in the first 
instance, yet aU the creditoi*6 were ultimately to obtain 
paylnent) so that the deed fell within the exception at 
the mi of the dause, under the word MORxoAaB, in 
«5 Gee. %. c. 184., Sched. part 1, 
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Lene^ in support of the tv\e^ argedi ihflit ^«leed I^Si* 
WW «iibstaBtially a Iritnsfer wpon 8al«i aftd^ therefore^ r^'^^' 
obgot to hftVe bed ah ad? valereni st^mp $ or^ if it was ^, 

eoDftidered in the mture of d mort;gli^ that it did tuH &M P««^« 
within the exception ia the »featiiil€^ beoa^lse it traa filr 
llie benefit of the trustee*;, atui not of tJh(e ere^^r^ l;^ 
nei«Jly) who would be left unpaid^ if ^ estate upon 
sale did not produce sufficient to satisfy theteustee^ 

Gu7\ 0d^ mlU 



And now. 



Park J. delivered the judgment of the Court* -**- 
This case came before the court upon a motion to enter a 
nonsuits Th« case was tried before me at the last assizes 
for the county of Her^ord^ and a verdict was found fer 
the PlaintiiK, with my approbation. One of the ques- 
tions before me at th^ assizes was, and the on]y one 
now before the Court upon the motion is, whether \kkt 
deed under which the Plaintiffs diaiiii the proper^^ wfis 
duly stamped. 

This case was argued the other day in the absence of 
the Lord Chief Justice ; and my Brothers and H![yseif 
postponed the giving our opinions at the time of tli« 
argument, not from any doubt we cntertainedi but b<^ 
cause a question of the same nature in the same cauaie^ 
the parties only being reversed, being depending in the 
Coart of King's Bench^ we wished to come to the sattie 
ccHiclusion with that Court. I have not hoard whether 
that eause has been before the Court ; and, Iherdbr^ 
we can no longer deky our judgment. 

This question depends on the 55 Geo^ 3. c. \%A\ 
Sched,]}art 1., and it is admitted, that, if the deed is to 
bfr ronsidered as a coffifimi ^k^ tiflfid^r t^ ^)»»cTi(ytion 
ih the scliedule of the statute of ** a 3eed of anj' tind 
whaterer^ tinA otb^r^me chaegcid in (hts schd^utef i^ 
E 2 iftcpMssIy 
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1821. expressly exempted from all stamp duty" (a), it has been 
duly stamped. But it is said, it must have an ad valorem 
stamp, for that this case is to be brought under the 
words in the schedule, ^^ Conveyance, whether grant, 
disposition, lease, assignment, transfer, release, renunci- 
ation of any other kind or description whatsoever, upon the 
sale of any lands, tenements, rents, annuities, or other 
property, real or personal, heritable or moveable, or of 
any right, title, interest, or claim in, to, out of, or upon 
any lands, tenements, rents, annuities, or other pro- 
perty, that is to say, for and in respect of the principal 
or only deed, instrument, or writing, whereby the lands 
or other things sold shall be granted, leased, assigned, 
transferred, released, renounced, or otherwise conveyed 
to or vested in the purchaser or purchasers^ But we are 
of opinion that the deed in question does not fall under 
this section of the act ; for the words which I have em- 
phatically mentioned, clearly shew this clause to have 
been intended to operate upon actual sales between 
vendor and vendee. Now, the deed in question is no 
sale of the property to Coates and others, it is a deed, 
appointing them trustees to sell and to distribute the 
produce of the money in the manner therein mentioned; 
and the duty required to be paid in all the cases under . 
this word conveyance in the statute, is, ^^ when the pur- 
chase or consideration money therein or thereupon ex- 
pressed shall amount to, &c.," evidently shewing that 
what was meant by the legislature was an immediate 
money consideration expressed. (6) Now here, the con- 
sideration expressed is 10^. ; but, then, it is argued to be 
a conveyance (under the word mortgage in the schedule) 
liable to an ad valorem duty, under these words, ^^ any 

(a) Scbed. part z* tit. Deed* money is to be truly cxprested 

(b) And see in Scbed. part i. and set forth in words at length, 
yiuConveyance^ p. sH'OfRaitJ^ in or upon every such principal 
if/9 edit., the following ^ Note, or only deed, or instrument of 
7— The purchase or coosidencioQ conveyance." 

convey- 
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conveyance of any lands, estate, or property whatsoever, 1821. 
in trust, to be sold, or otherwise converted into money, 
which shall be intended only as a security, and shall be 
redeemable before the sale or other disposal thereof, 
either by express stipulation or otherwise;" and, if the 
clause had stopped where the words printed in italics 
begin, this deed would have fallen within that descrip- 
tion : but the clause goes on, " except *a>here such con^ 
veyance shaU be made for the benefit of creditors generally,^ 
If this deed was so made, then it falls within the ex- 
ception, and the stamp imposed upon it was quite suf- 
ficient ; we must look at the deed itself, for the purpose 
of ascertaining this. [Here the learned Judge read the 
trusts of the deed.] Now it is very true, that the primary 
object was the payment of the trustees, but there was 
also a trust, af^er they were satisfied, to pay all the 
other creditors, with a resulting trust for the original 
debtors. The payment of the creditors generally was 
therefore in contemplation at the time; that was the 
object ; and we therefore think this case &lls within the 
exception which I have last read. 

To hold the contrary would be a very harsh con- 
struction, and would very much injure all insolvent 
estates, where deeds of this sort are deemed adviseable, 
as they would have a double ad valorem duty to pay 
before any benefit could be derived to the creditors 
from the property ; one^ immediately upon the original 
conveyance from the debtor, and the other, as soon as 
the trustee sold, for the purpose of executing the trust, 
when there is no doubt, the ad valorem duty must be 
duly paid. 

Every deed of this sort has its own peculiar properties, 
depending upon the arrangements made in each par- 
ticular case. Here, undoubtedly, the first object was 
the payment of the debts of the trustees; but the ge- 
neral object was the payment of the creditors generally; 

E 3 lin4 
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1841. ind we are thcrefoi*e of opinion thi§ rule ought to be 
"^^^^ discharged. 



Rule di^h^rged. 



Ju/jf 10. 



(IN THE EXCHEQUER CHAMBEB.) 

BnfiTHEUfo!^ and Others t\ WoOT). 



In an action 
on the case in 
B.R. against 
ten Defend- 
ant8> as pro- 
prietors of a 
coach, for in- 
juries sustained 
by the Plain- 
tifiy a passen- 
ger, in conse- 
quence of 
negligence in 
drivihgywhere- 
by the coach 
was overset, 
the jury found 
a verdict 
against eight 
of the Defend- 
ants, and in 
favour of the 
other two ; 
and judgment 
was entered 
accordbgly. 
On error in 
cam, jcacchf 
the judgment 
was affirmed. 



ABRAHAM Wbotf, the Plaintiff below in this cause, 
complained of Peter Bretherion^ James Whittaka-^ 
Thomas iLeaty^ Wiltium Jackson^ JoHn Daxoriy IVUliam 
Lee^ Mar\) RibJnj^ Btlen Bretherton^ Abraham Dearden^ 
and iSKzaheth Deardeuy (the Defendants below) being in 
flie custody, fed. of a plea of trespass on the case : fFor 
that, iv'hereas before ahd ^t the tltne of committing the 
grievances th(?reinrffter hext mentioned^ the sahl Defend- 
ants were proprietors of a certain stage-coach, for the 
carriage ilnd conveyance of passengers for hire from 
JSk/ry, in the county oPLancaster^ to Bolton^ in the same 
county, to wit, at, &c. ; and being such proprietors of 
the safd stage-coach, the said defendants, to i^it, on, &c., 
at, &c,, received the said Plaintiff, and the said Plaintiff 
became and was an outside passenger upon their said 
stagc-codch, to be safely and securely carried and con- 
veyed thereon from Sury aforesaid to Bolton aforesaid, 
for certain hire and reward to the said Defendants in 
that behalf; and, by reason thereof, the said Defend- 
ants ought saffely and securely to have conveyed, or 
caused to be conveyed, the said Plaintiff on the said 
coach from Buri/ aforesaid to Bolton aforesaid; yet the 
said Defendants, not regarding their duty in this behalf, 
conducted and behaved themselves so carelessly, negU- 

g«"«'y> 
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gently, ^nd unskilfully in this behalf^ tiiat by and tfarou|p;h 1821, 

tlie mere carelessness, neG:lifi:ence, unskilfulness, and de- ^ Vr'V^ 
° ^ , Bbsthehton 

fault of tliemselves and tlieir servants in that behalf the ^. ' 

said co^ch, afterwards, and whilst the same was carrying Wood. 
and conveying the Said PiaintifF as aforesaid, and before 
the arrival thereof at BoHdn afbresaid, to wit, on, &c., 
was overset and overturned, to wit, at, &e., by means 
whereof the said PlaintiflF, then being thereupon, be- 
came and was greatly cut, &c. &g. Second count ; and 
whereas also heretofore, to wit, on, &c., at, 8cc., the 
said Defendants being then and there proprietors of a 
certain other stage-coach, the Said Defendants received 
the said Raintiff, and the said Plainti$ at the special 
instance and request of the said Defendants, became 
and was aii outside passenger by the said last-mentioned 
stage-coach, to be safely and securely carried and con- 
veyed thereby from Bun/ afbresaid to BoHon aforesaid, 
to wit, at, &c., by reason whereof the said Defendants ' 
ought safely and securely to have conveyed, or caused td 
be conveyed, the said Plaintiff on their said last-men- 
tioned coach from Bun/ aforesaid to Bolton aforesaid, 
yet the said Defendants again, not regardjng their diity 
in ' this behalf, conducted and behaved thpmselves so 
carelessly, negligently, and unskilfully in this behalf, that 
bv and through the mere carelessness, negligence, un* 
skllfulness, and default of themselves and their servants 
in that behalf, the said last-mentioned coach afterwards, 
and whilst the same was carrying and conveying ihe 
said Plaintiff as such outside passenger as aforesaid, to 
wit, on, &c., was overset and overturned, to ,wit, at, 
&c., by means, whereof the said Plaintiff, then being 
thereupon, became and was greatly cut, &c. &;c. Plea 
not guilty and issue thereon. At the trial at Lancaster, 
(Summer assizes, 1820) the jury fbund on this issue, fhat 
two of the Defendants below, Maty Mbby atid EUen 
Brethertorty were not guilty of the premises laid to their 
E 4 charge. 
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1821. charge, and that the rest of the Defendants below were 
« - '- guilty thereof, and assessed the damages at 50/. On this 
V. finding, judgment was entered up in the Michaelmas 

Wqoo, term following for the Plaintiff below, against the De- 
fendants below, who were found guilty, and for the two 
Defendants below, who were found not guilty. 

The Defendants below, who were found guilty, hav- 
ing brought a writ of error in this court, assigned for 
errors, " that although, by the record aforesaid, it ap- 
pears that the said Abraham Wood commenced and pro- 
secuted his action in this behalf, and declared therein 
against all of them the said Peter, James, Thomas, WiU 
liam Jackson, John, William Lee, Abraham Dearden, and 
Elizabeth, jointly with one Mary Uibby and one EUen 
Bretherton : Nevertheless it appears, in and by the said 
record, that the verdict was given severally ; that is to 
say, that the said Mary and Ellen were not guilty of the 
premises laid to their charge ; and that the said Peter ^ 
James, Thomas, William Jackson, John, WiUiamLee, Abra- 
ham Dearden, and Elizabeth, were guilty of the premises 
laid to their charge, in manner and form as the said Abra- 
ham Wood hath within thereof complained against them ; 
and that it appears, in and by the said record, that 
judgment thereon was given for the said Abraham Wood 
against the said Peter, James, Thomas, William Jackson, 
John, William Lee, Abraham Dearden, and Elizabeth 
only, and not against the said Mary and Ellen ; but that 
judgment thereon was given for the said Mary and 
EUen, against the said Abraham Wood; whereas, by the 
law of tlje land, the judgment should have been given, 
either to the said Abraham Wood, against all of them, 
the said Peter, James, Thomas, William Jackson, John, 
William Lee, Mary, Ellen, Abraham Dearden, and Eli-- 
zabeth, or for all of them the said Peter, James, Thomas, 
William Jackson, John, William Lee, Maty, Ellen, Abra- 

ham 
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ham Dearden^ and Elizabethj against the said Abraham 1821. 
Wood, Sec" Joinder in error. 
The case was argued on a former day. 



Brbtherton 
Wood. 



LiUledalCi for the Plaintiffs in error. What appears 
on the pleadings in this case amounts, substantially, to 
the statement of a contract, and, if so, the action ought 
to be subject to all the accidents of an action on a con- 
tract. With the addition of a word or two, the present 
declaration would form a declaration in assumpsit; for 
the expression in consideration^ is not necessary, where 
a consideration appears. The pleadings in Coggs v. 
Bernard {a) shew the convertibility of assumpsit and 
case in circumstences like the present. The plea there 
was, not guilty, but it might, with equal propriety, have 
been non assumpsit If this action, which clearly arises 
out of a contract, be permitted to be framed in tort, 
the Defendants labour under the following inconveni- 
ences. 

First, they cannot plead in abatement, and so bring 
before the Court all who are jointly liable; the conse- 
quence of which is, that in an action for contribution, 
the Plaintiff must prove his whole case, the record in 
the present action not being evidence for him, as it 
would be if this action were conceived in assumpsit. 
Besides, it would be questionable, whether contribution 
could be recovered at all from a joint tort-feaaser. 
Merrjfa>eather v. Nixan. (6) 

Secondly, if this action were brought against three, 
one of whom was not a joint proprietor, the other two 
could not call him as a witness, whereas if the action 
bad been assumpsit, such third party could not have 
•been joined. 

[a) % ld.Raym. 909* (b) 8 T.R» z86. 

Thirdly, 



BrethertoN 
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\^2l. Thirdly, If the case had been reversed, and the PkJn- 

tiffs in error had sued the Defendant in error for hid 
fare, they must have stied in contraetj am} have been 

WodD. bound by all the incidents of an action in that shape, 
and it seems inconsistent that the rule should not be 
mutual. PiyweH v. Lai/tan (a), ffiail v. King (*), and 
Greeri v. Greentank (c), are direct authorities in fiitouF 
of the Plaintifis in error, to say nothing of the earlier 
cases of Boson v. Sandfbrd{d\ Bah v. HaU {e\ and 
others; Buddie v, Wikon(f) points tbe sarfte way. 
Dickon v. Clifton (g) and QaoeH v. Sadniti^ {k\ aP6 
the only cases against them. But Weali v. King was 
decided subsequently to Govett v. Badnid^e^ and DhkoH 
V. CHjTton can scarcely be entitled to much Weighty ^bea 
tfa6 reporter has made the Couit doubt whether tret*- 
pass and trover could not be joined. MHehM f". Tbr- 
bittt{i) is quite distinguishable from the «t)leF oasos, 
because the eircumstanees were altegethei> independent 
of any contract, and Max v. Roberts (k) went off our a 
defect in the deolaration. 

Mnnningi for the Defendant in error. Tho inconi 
venience with respect to eontributie^ does not exists 
because joint proprietors of coaches are partners, and 
losses sustained by any one of them, on the partnerahip 
account, however occasioned, would, as b^weenliMBit- 
selves, be the subject of an action of aeeount or «s* 
sumpsitf founded upon the partnership relation. As to 
a party who is not partner being comprehended in the 
action, for the purpose of excluding his testimony, the 

(a) tN.R.36s. (/) 6 T.IL 369^ 

(b) 1% Enjty 45»- (g) a ^^- 319* 

(c) 2 Marsh, 485. ih) 3 Eajt, 6a. 
(4/) SalJk. 440. (i) 5 T. R, 649. 
{e) I ffih. %%j. (k) i%M€Uh 89* 



Court 



IN THE Second Year of GEO. IV. 5# 

Court will not intend that such a fraud will be at- 1931. 
ternpted. With respect to the proprietors being obliged ^^ :^' 
to siic In contract, and being stibjcct to all the in- ' v. 
cidents of $uch a suit, it Imposes no Inconvenience on Wood. 
them, because they must necessarily know the various 
members of whom their firm consists, while the pas- 
senger, If compelled to sue in contract, may not be 
able to collect those names, except through the expense 
of a plea in abatement. 

To come to the cases, there seems no reason for 
impugning the authority of Dickon v. Clifton^ merely 
because tbe reporter has written trespass, meaning 
probably trespass on the case. Then Cdggs v. Bernard 
maked an end of this argument, by shewing that a 
consideration is not necessary, and that, therefore, sup- 
posing the practice had been in these cases to declare 
indiflferently in tort or assumpsit^ if either should be 
excluded, it must be assumpsit. For if the declaration 
in thdt case had been considered as framed in assumpsit^ 
it would have been bad, for want of shewing a con- 
sideration. But wherever the gist of the action is mis- 
feasance, though assumpsit may be resorted to, case is 
the more proper remedy. Keihsoayy 160. a. In BosoU 
v.Sandford^ the entry was super se suscepit. T!he de- 
claration was, therefore, clearly in contract; and it ap- 
pears, from the other reports of this case, that it was 
decided mainly upon this distinction, (ja) Mast v. Gagd" 
son (6) is in favour of the Defendant in error, and isi 
an answer to the case of Green v. Greenbank. In Comp- 
ton V. Richards (c), the gist of the action was held to 
be tort, though arising out of a contract. It is as- 
sumed, on the other side, that a contract exists here; 

{a) I Sbo<mcr» 104. ; 3 Mod- (^) 3 ^^- ^48. 
SZO.f 3. — 3 Levinz, 351. . (c) 1 Pricey %y, 

but 
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1821. but that is not necessarily the case. If a place in a 
coach is vacant, a party may insist on being carried, but 
if he were overturned, he might not be able to sue in 

Wood, assumpsit. Brawn v. Dixon (a) is in favour of the De- 
fendant in error, and recognizes Dickon v. Clifton. 
Mitchell V. Tarbutty it may be admitted, does not apply 
to the present case ; nor is it in the least affected by 
Dale V. Hall. Then Gaoett v. Radnidge is in point, 
and that case has since been confirmed, (i) [^Richard- 
son J. I argued the case alluded to : the Court said, 
on dissecting the declaration, it appeared to be on the 
custom of the realm, and that nothing appeared from 
which a contract could be inferred.] fVeall v. King was 
decided on a collateral point; it was not true .that the 
Plaintiff bargained with both the Defendants, and there- 
fore there was a variance between the contract proved 
and that declared on. In Buddie v. Wilson there was 
a preliminary point which occupied the attention of the 
Court; and in PoweU v. Laytony Dickon v. Clifton was 
not adverted to, 

Littledale, in reply, urged, that except Govett v. Bad" 
nidgCf all the cases cited for the Defendant in error, 
were cases of tort, in which there was no element of a 
contract. 

Cur» adv. vuU. 

Dallas C. J. now delivered the judgment of the 
Court 

This comes before us by writ of error brought to re- 
verse the judgment of the Court of the King's Bench. 

The action is an action on the case against the Plain- 
tiffs in error. 

(a) 1 T. R. 174. (b) In the unpublished part of M. & S. 

The 
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The declaration stated, that, before and at the time 1821. 
of the grievances complained of, the Plaintiffs in error 
were proprietors of a certain stage-coach, for the con- 
veyance of passengers for hire, from Bury^ in the county Wood. 
of Lancaster^ to BoUon^ in the same county, and being 
so, that they received the Defendant in error, (who was 
the Plaintiff below) and he became an outside passenger, 
to be safely conveyed thereon from Bury aforesaid to 
Bolton aforesaid, for hire and reward, to the said Plain- 
tiffs in error in that behalf, and that by reason thereof, 
the Plaintiffs in error ought safely to have conveyed, or 
caused to be conveyed accordingly, the said Defendant in 
error ; it then alleges, that not regarding their duty in 
this behalf, they so conducted themselves, that, by and 
through the carelessness, negligence, unskilfulness, and 
default of themselves and their servants, the said coach 
was overset, by means whereof the Defendant in error 
was greatly bruised and wounded, and sustained other 
injuries. 

To this declaration, the Defendants below pleaded, 
that they were not guilty, and issue was thereupon 
joined. The record states, that the cause was tried at 
the last assizes at Lancaster^ when the jury found that 
two of the Defendants were not guilty, and that the 
other Defendants were guilty, and assessed the damages 
of the Plaintiffs below against them, besides the costs 
and charges at 50Z. On this verdict, the Court of 
King's Bench have given judgment for the Plaintiff 
below, that he do recover damages and costs against the 
Defendants below, who were so found guilty, and that 
the two for whom a verdict of not guilty was given, 
go without day. 

The matter for our decision is, whether this judg- 
ment be erroneous. On the part of the Plaintiffs in 

error, 
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]8€1. error) it wa^ eentendcd, tfatat the statem^t bf the base 
in the declaration amounts to a contract^ and ikat beihg 
so, all the rules which relate to actions founded on oon- 
Wood. tracts must govern, and that it is a rule of law thttt 
such actions are joint, and must be Maintained agkiii^t 
all th^ Defendants naitied iti the declaration^ or fail aU 
together. If it were true, that the present action is 
founded oti a contract^ so that, to support it, a contract 
between the parties to it must have been proved, the ob- 
jection would deserve consideration. But we are of 
opinion^ that this action is not so founded, ftnd thAt, o)i 
the trial, it could not have been necessary to shew that 
there Was any contract, and therefore that the objection 
fails. 

This action is on the case against a common carrier^ 
upon whom a duty is imposed by the custom of the 
realm, or in other words, hy the common law, to carry 
«nd convey their goods or passengers safely and securely, 
so that, by their negligence or default, no injury or da- 
mage happen. A breach of this duty is a breach of the 
ktw, and for this breach an action lies, founded on the 
common law, which action wants not the aid of a con- 
traa to support it. 

It appears, by the different books of entries (a), that 
this form of action is of very ancient use. 

Nor is it material, whether redress might or might 
not have been had in an action of assumpsit >• that mast 
depend on circumstances of which this Court has no 
knowledge $ but, whether an action of assumpsit might 
or might not have been maintained^ still this action oh 
the case may be maintained. The action of assunq>sity 
as applied to cases of this kind, is of modern use. The 

(a) BrownJocw Redivivus 11, Clifl, 38,39 Mod.Ent^ 145* 
Arnkf 76. 

action 
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fTction on the case is as early as die exhtenOB of the 
castom tx common law as to common carrmrs. 

If the action be not founded on a contract; but on a 
breach of duty depending on the common law^ on a tort 
or misfeasance, it cannot be contended, that the judg- 
ment is erroneous; for, from the nature of the case find 
the form of the action, it is several and not joint, and 
may be maintained against some only of those against 
whom it is brought. 

In this view of the subject, the authorities principally 
relied upon by the Plainti£Ps in error have no appli- 
cation. 

The cases of Powell v. Layton and Max v. Roberts 
were decided by the same Judges : they are in no re- 
spect like the case now before us. Eaeh of these cases 
is an action against owners of a ship, not stated to be 
a general ship carrying the goods of all who choose to 
send them ; but it is stated as a particular emplayment 
in each case. \n the first of these cases, Powell v. Luxy^ 
touy the declaration is, that the Plaintiff, at the special 
instance and request of the Defendants, had caused 
goods to be (Slivered to them, to be carried, conveyed, 
&c. Now it is obvious, that this was a case founded 
on a particular contract ; therefore, said the Court, the 
Defendant's plea in abatement,* that the Defendant, 
LaytoTiy had a partner jointly interested, to whom the 
goods were delivered, as well as to him, the Defendant, 
is good, and this person ought to have been joined. 

In Max v. Roberts^ which was before the same Judges, 
the point in the cause was decided on the same princi- 
ple, although the question arose in a different shape. 
There, the declaration stated, that the Defendants were 
owners of a ship, and that the Plaintiff delivered to them 
his goods to be carried, &c. On the trial, the Plaintiff 
failed in proving, that the Defendant, Roberts^ and the 

eight 
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1821. eight other Defendants, were part owners; by his evi- 

BRBTHERTOir ^®°^ ^^ affccted the eight only ; the same Judges who 

t;. decided Powell v. Layton^ held, that the owners had na 

Wood. Juty imposed on them, but what arose by contract; and 

adhered to the decision in Powell v. Lcofton. 

In the present case^ a duty was imposed on the De- 
fendants which did not arise by the contract^ but by 
the custom or common law oi England* 

It is not material, therefore, to contrast the decision 
in these cases, of Powell v. Layton and Max v. Boberts, 
with the decision of the Court of King's Bench in the 
earlier case of Govett v. Radnidge^ because this case 
differs from them. If these cases become opposed 
to each other, it must remain to be decided hereafter 
which of them is right, if they differ. At present, it is 
sufficient to say, that this action is founded on a misfea- 
sance, and that the declaration is framed accordingly ; 
and therefore, that the verdict and judgment given 
against some of the Defendants is not erroneous, and 
ought to be affirmed. 

Judgment affirmed. 
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1821. 

IN THE EXCHEQUER CHAMBER, 

De Tastet v. Rucker and Others. Juij lo. 

(In Error.) 



TPHE Plaintiff assigned for error, first, Ae insuffi- Enfoi" w*' «- 

ciency of the declaration; secondly, that, by the^^^^*f 

record, it appears, that, in the warrant of attorney filed one of the 

and remaining of record in the court below, to warrant p***;^» °«" 

George Tomlinson to be attorney for Martin Albert warrant of at- 

Bucker^ John Ernest Frederick Westphalen^ and JoAn '«™«y» *^d 

CkrUtoph Frederick Rist, against Firmin de Tastet, in ^^sL^f any 

the plea aforesaid, the said John Christoph Frederick Hist entry of yer^ 

is described by the name of JMn Christoph Rist. and not _^lf".^^!! fj 
•^ ^9 ment upon a.n 

by the name of John Christoph Frederick Rist. iasue joined on 

Thirdly, That, by the record, it appears that there is *^^%^^^' s 
no warrant of attorney filed or remaining of record in held, that there 
the said court oi^ &c., between the parties aforesaid, to was nothing in 
warrant Geoige Tomlinson to be attorney for the said [jj^ andVs^ 
Jlf. A* 22., J. E. F. IFI, and J. C. F. jB., against the leave to amend 

fmAF.deT. iJ toT^-^' 

Fourthly, That, by the record aforesaid, it appears, ^^^^^ 
that, in the warrant ctf attorney filed, remaining of re- 
cord in the court below, between the parties aforesaid, 
to warrant Jameh Laaoe to be attorney for the said F. 
de r., at the suit of the said M. A. i?., J. E. F. fF., 
and J. C. F. A., in the plea aforesaid, the said J. C. 
jF. FL is described by the name of t7. C. FL, and not by 
the name of J. C. F. R. 

Fifthly, That, by the record aforesaid, it appears, 

that there ih no warrant of attorney filed or remaining of 

record in the said court of, &c. between the parties afore- 

VoL. III. * F said, 
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De Tastet 

RUCKER. 



said, to warrant the said Charles £., to be attorney for 
the said F. de 71, at the suit of the said M. A* £., 
J. E. R W., and J. C.F.R. 

Sixthly, Th&t, by the record aforesaid, it appears, that 
there were two issues joined between the said Jtf. A. R*j 
J. E. F. W^ arid J. C. F. J2., and the said F. de T. : 
but that the jury, who were summoned to try those 
issues, found a verdict for the said M. A. JR., J. E. 
F. W. and J. C. F. R. on one of those issues only, but 
did not find a Verdict for the^aid Jif. A. JB., J.E. F. FT., 
and J. C. F. R^ or for the said F. de T., dn the bther 
of the said issues. 

At a former day in this term, PcUoeJc F. had obtained 
leave to attiend the transcript of the record, as to the 
last error assigned, and had subsequently aitaended the 
nisi prius record and judgment roll, by'an application 
in the court below. » 



LUtledaley G>r the Plaintiff in '^tror, now S43idied to 
have this rule to amend the tran^ript discharged quia 
improvide tmanaviU The proper course would have 
been, first, to obtain a rule iA K. B. to amend the 
postea ; and, afterwards, the judgment : whereas the 
rule here was to amend the transcript, fifefore any alter- 
ation in the judgment in K. B. This court his no power 
to make such a projective order. 

Finding the Court against him upon thi$ ^oint, be 
cited many cases fi'om 1 RoU. Abr. 269i, and 3 Vimer 
Abr. 292. Com. Dig. tit. Amendmenty in which judgments 
had beeh reversed for the first cause assigried. These 
were all antecedent to die statutes t>f Jeofiuls (a), or did 
not appear to have been aftar verdict; but be contettded^ 
that though the want of a warrant of attorney was cured 
after verdict, yet, that here a warrant of attorney was 



{a) 34 H. 8. c. 30. l8 Eliz. r» Z4. 



certified, 




IN THE Second Year of GEO. IV. ^ 67 

certified, varying from the name of die party on the ^ 1821. 
record; and that a bad warrant, like a bad original, 
remained as before the statutes. He also referred to 
several modem cases upon misnomer and variance (a), 
not, however, distinctly applying to warrants of attorney. 
And he urged, that, as warrants of attorney may be filed 
at any time b6fi>re final judgment, the Defendant be- 
low had no opportunity of pleading in abatement, or of 
making any application to the Court on the ground of 
the variance. » 

Pdlock JP., cotitrd, contended, that this must be taken 
to be no warrant, as between these parties, in which 
case the omission was cured by the statutes, as it was 
a misnomer in some part of the record, but whether in 
the Warrant of attorney or in the pleadings the Court 
had no means of judging. 

Hlfe Couft said Ihdre^fts !i6thiti|; k the objection, 
and affirmed the judgment. (5) 

{a) CorBettv.BateSf sT.R, (6) The Reporters are in- 
66o. Sbadgett v. Clifsoth 8 EtuU debted to a gentlemaa at the bar 
3»8. Belanoy V, Cannoth lo for the note of this case. 
Bcutf 3aS. Dring v. Dicketuofh 
iz East9 %%s* 
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ARGUED AND DETERMINED ig^u 

IK THB 

Court of COMMON PLEAS, 

OTHER COURTS, 

IN 

Michaelmas Term, 

In the Second Year of the Reign of George IV, 



MEMORANDA. 

In consequence of the demise of the Queen in thfe 
last vacation, Henry Brougham^ Esquire^ and Thomas 
Denmark Esquire, of Lincolris /wi, Barristers at Law, 
who had filled the ojffices of Attorney and Solicitor- 
general to her Majesty, in this term, resumed their seats 
without the bar. 

In vacation after Michaelmas term, William Elias 
Taunton, Esquire, Christopher Puller^ Esquire, Lancelot 
Shadwell, Esquire, WiUiam George Adam, Esquire, and 
Edward Bnrtenshwo) Sugden, Esquire^ all of Lincolris Inn^ 
Barristers at law, were respectively appointed his Majesty's 
counsel, and took their seats within the bar accordingly. 

Shortly after the end of this term, at his house in 
Bussel Square, died Sir James Mansfield, Knt., formerly 
Lord Chief Justice of the Court of Common Plew, 
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Nov. 7, Williams v. Sawyer, Esq. 



Heidi that an T^RESPASS against (Jj^ jpte sherifF of Berks, for 
IS^October ^^^^PS ^^^ PlaintiflF's goods and farming stock. 
97. 1819, and Plea, gso^cal issue. At ti)fi uUl, bdpre 4bb^ (?* Jn at 
stamped witlf ^j^g i^^ assizes for Abingdon^ it appeared, that the De- 
between land- fendant levied and sdd the goods as the goods of John 
lord and ten- Palmer, under 5 Jpify^iffs agiiqsj |i jrp^ shortly after the 
hSdlSld ^^ ^^^^ January, 1820* The farm was let by the Plaintiff 
should have to Palmer, in Jvly, 1 8 1 7, by a memorandum of agreement 
immediate ^j^ unstamg^ papOT, un^li^r yA\\^ Jip Jipjd t^e farm, till 
(cxce^^Ts October, 1819,' when, the rent being considerably in 
was mention- arrOBf, fafi 6il(9r^ VS^ in ftgtRPmeRt witfe IM l»n4tord, 
^^d^^Md"^'. ^^^^ ^'^^ Oc/oi^r, 1819, by which he agreed to give 
mises, which up to hi& landlord (the fitainlitf ) the immediate posses-' 
had been occu- g^Qi^ of the farm, lands, and premises, &c; (except as. 
tenant for a ^^ mentioned.) Ji} (;p(is|f|q|^^>|| whereof, his land- 
term, the land- lord agreed with him, to take the whole of his stock 

Srt^Md ^ '^•i^ (««pt me risk) At ft «»iii«tiftRi §m} te w^e 

the tenant to § (mHpeiftfiQa fof (l^^ &UqW> ^IQH tbe fftld lft^cllQ(:4 

hold over half ^ y g i^r^ftfpillg te^iQt f l|m)4 gpt^ up|» iffiVnfidifttilr ; 
tne nouse, naii ' , t • 1 1 • 1 . . n 

the suble, the ^ tW«» Ulgbwiiyp, 4iiti^i ftll4 HUtg^ingfli ill Bfipect Qf 

bams, and an (hg m(i girm tfi b^ Pftid «i4 p^fQrme4 llT tb0 tePdRts M^ 
JSand ^^ *® ^^^^ ^^ ^^^*^ preceding. The im4 \&m^t tp 
to have the l)f||» libertjT tP l)oI4 pv«ir mA fiiupy bilf (bs hw^e, half 
^^^th tilt* *« itible, flu^ tfe^ bwTOi m4 to b«*v^ tb« Im^ u«(i^ 
landlord or on- thi ]»f 4 wlh (be lafi^lpr^^ PF hU cp9li^g-p^ tei^mtt 

^•lIiA*^*^T' *^^ ^ *® iwlp««l glSpWP^i wUfidi &Cf ftlHl tb^ (spw^ 

«««r^foiiow-' B^» |b«r»ta, up \s\ the »6tb (i»y of Jmmm ^wwngi 

ing, without 

rent, &c. was properly rejected in evidence* on t|ie grovind th^( it 0Mrate(( as s| fur* 
render of the tens, and fherefore reoulred a (deed stamp, under $$ deo» 3/ c* 184^ 
fcbed^ fartji. 

without 
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witboat paying any rent or taxes for or on account of 181I1* 
the %anie. (Signed by the parties, and witnessed.) 

This agreement was stamped with a 20s. stamp, when 
produced in evidence by the Plaintifl! The counsel ibr 
the Defepdant objected to its admissibility, on the ground 
that it operated aa f surrender of t)ie \evn^ and th^T^ 
fore required a deed stamp, (a) Abbott C. J. directed a 
i^0|2stiit QA fyjs grpun^i but gl^v^ t)ie Plaintiif leave (p 
move. Accordingly, 

Bosanquet Seijt. now moved to set aside the nonsuit 
and have a new trial, on the ground that this was merely 
W 4gf#erpf^t to surrender a part of the pvi^ini^esi anci) 
tbeFisfpre, posse9«k>n of 4 part only hsiPg given* (X)uld 
90t pp^ir#l9 as a surc^er of Vk wbolje ii^vm* 

^\\% He Coua w^v^ unanimously o^ ppiaion* that the 
ipa|;n|iQi|Bt operate^ ^ fk f uprender of th<» term, and 

Stmnqufi took n^ing by his imtioo. 

Rule refused. 

{«) Tkt amount pf whkh h 1/. 15' > by 55 Gto.. a* c. 184* t^bei* 
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^bv• xa« Severn and Others v. Olive and Others, Di- 
* rectors of the Imperial Insurance Company ; 

Same t;. Slade and Others, Ditto. 

Same v. Wilson and Others, Directors of the 
Phgsnix Insurance Company ; 

Same v. Shum and Others, Ditto. 

Theezpenie ''PHE Plaintiffi had insured a sugar-house^ in four 

^1^2^!?*"** several policies, at the offices of which the Defend- 

madeforthe ants were directors, and, the sugar-house having been 

purpoieof af- y^^Yikt down, brought four actions on these policies. The 

denceoaa* actions were all at issue in Hilary term, 1820; the 

point in di»- second, third, and fourth were set down for trial at the 

j^^men "^^i^^g* ^^^^ ^^^ ternii but not the first, upon two of 

is not allowed the pleas in which there were demurrenk The second 

on taxation of ^ug^ was tried at those sittings, and a verdict obtained 

Nor are fo^ ^he Plaintiff; a rule nisi for a new trial in this cause 

fdentific and was obtained in Easter term, but suspended from time 

^'^.'"!" ^ to time, till one of the other causes should also have 
witnesses al- 
lowed any been tried, and the result of certain proposed experi- 
compensadon 
for lossof 
time, unless they be medical men. 

Two actions against one insurance company» and two against anotheri on the same 
loss, were at issue in HiJary term» 1820 : the second, third* and fourth were set down 
for trialf at the sittings alter that term ; but not the first, upon two of the pleas in 
which there were demurrers. The second cause was tried at those sittings, and a 
verdict was found for the Plaintiff. A rule nui for a new trial in this cause was ob- 
tabed in Easter term ; but suspended from time to time» till one of the other 
causes should also have been tried, and the result of certain proposed experiments 
touching the point in dispute be made known. At the sittings after Micbaelnuu 
term, xSao, the first» third, and fourth causes were set down for trial ; and the third, 
which then stood first in ^e paper^ was tried, on which a verdict was found for the 
Plaintiff: Held, that the costs were rightly apportioned by the prothonotary, half to 
be paid by one company, and half by the oth^« 

ment» 
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tnenU affecting the point in dispute be made known. At 
the sittings after Mkhadmas term, 1820, the first, third, 
and fourth causes were set down for trial, and stood in 
the following order. Severn v. fVtban, Severn v. Shum^ 
Severn v. Olive / and Severn v. Wilson was tried. 

The defence being that the Plaintiff had, without the 
knowledge of the Defendants, used, in the boiling of 
sugar, a newly invented process more dangerous than 
the old one ; a great number of expensive experiments 
were made by both parties, to ascertain the effects of 
this process, which consisted in the employment of oil, 
heated to an extraordinary temperature, and many sci- 
entific and professional men of eminence, among others, 
a lecturer at the university of Gfasgotn, were called, to 
give their opinions as to the safetjr or danger of the pro* 
cess, and the result of the experiments. These opinions 
were contradictory. The jury found a verdict for the 
Plainti£Gs. 

The prothonotary, iii taxing costs, having allowed 
various sums for the mon^ laid out in experiments, 
and for the time of the scientific and professional men 
employed in making them, and called as witnesses, and 
having apportioned the costs, half to be paid by the 
Phanix and half by the Imperial office^ 

HuUock Seijt, for the Defendant Olive^ on a former 
day, obtained a rule, calling on the Plaintiffit to shew 
cause why the prothonotary should not review his tax- 
ation, on the ground that these sums ought not to have 
been allowed; and that, as only three causes were set 
down for trial at the same sittings, the apportionment 
of the costs to the Imperial office ought to have been 
one third instead of one half. 

Lens^ Faughany and Toddy Serjts. now shewed cause 
against the rule^ and urged, that expenses incurred in 
i^misbing evidence on a matter of opinion (more espe-* 
/ eially 
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oiaUy in such a catc as tl|is, wliere virtually such matteir 
vfBS the point iniasue) oonldBotbedistingaiflhed inprin- 
oiple from csEpenses incurred in iumkhing evidence on 
a matter of fiict ; expenses which were alwa5P8 allowed 
in costs; that the pvooess of boiling sngar^ by the appli* 
Qi^ion of heated 01I5 iietnga newdisoorery, it was impos- 
sibly for the most scientific witnesses to speak on the sab- 
jesU without having had recourse to actual experioieiit ; 
so that the results of these experiments iirerc a necessary 
p»,vt of the evidence adduced ; th^t with regard to the 
allowance for thp time of scientific and professtond wft* 
nesseSf though it was certain that witnesses in general 
fvere entitled to no compensation for loss of time, yet 
tbeie was an exception in bdialf of medical men and 
attcimies ; within the spirit of whieh exception, profesr 
fional {nen of science, at least, must be considered to 
&11, the real ground of ei|ception being the lucrative 
application of scientiiic acquirement. Lastly, with re- 
gard to tl|e apportionment, that the. tW4) offices having 
bad the mutual benefit of the experiments, ought 
equally to share the expenses. 



Hdlock Serjt, in support of the rule. There is no 
instance in which m aUqwaiip^ has been made for ex- 
periments, or for any expenses which have merely con- 
tributp^I to thjB groupdwork of an opinion. Witnesses 
have no allowance for making a view ; and in actjons 
toMpIiing the working pf mines, scientific men, brought 
frqm great distances, for the purpose of taking plans, 
^nd rendering themselves otherwj^ competent to pro- 
nounce an opinion, hftve no allowance for their prepar 
ra^qry expenses. As weir might the Defendants be 
charged for the expense of entering and maintaining 
a man at the university, in order to render him compe- 
teq^ tp decide in matters of science, as for the^e pre- 
paratory experiments. If tlie process was pew, the 




BfaMitfM^ aught to kvfe ktmwn (be nftftti gf \^ hgfyfp 

they ventured to use it ; if they knew the e^ctii, tb« 
9Up&nmmtM W^^e ^iip^jr^noiis. As tp tH« §}|f^WAi|(;ie for 

tjmps it U 4ift<:Mlt t9 «Ay wiijr phy^iqftfis »koHi4 }^iv« 
iia$^ an »U««r«inP4, inft9iii)M:h »« th^y c^^Rpt m# fqr 

fteSt Sat §» all Pf^Ub (h^ QIFP^pdpp 1)9$ i^lfiP^fid 
^QfurAejr. 4(ij^ y, J4w» (a), Wi^ y, fefkiffnkt [l^] 

TbP ^Ri^^tippfnpiit Plight to f}^n4 pn \\m sf^U pf 
the i:4U§ffi wkum they v«nt ^o^n jtp tpajj jhq|:^ ^ref^ 

thp^ pfliy ^m <?» ftje Usj; J ^p4 th^^ pp^ft p^nj^oj (^^o- 

nect wh»S pft*§ej} |« q f|pljf|eg«^Bj, yi^h wbpt pp^ ftt 

Tlftp CWrf <iiwte(l» t}M, th^ prpj:hqnqtary sh^ulf} r^- 
yiqi hi« ^^Mpi^i oq ihP gF9H»d );hat no ^Howance 
9«ghf tQ hi@ rosde ^ the ^xpens^ of experiment^, no? 
fjJF tbe tiWP Sf scientific witnes^i^g, i^nlps^ t^ey were 
Pfdip^ pieiii such as ph^sicisyis or i|)irgeqns , ^nd r^ 
f^rr^d JP ih^ cgsgs of Ji|oor y. Adam and ^^Z/w v. iVci- 
^e^Vh f^s po^cli)sivp| tht^t compensation fpr loss of tj^ip 
ppjjld p9j, jij this ??se, he s^loiyed to others. 



GiLMAN v. Elton, Nov.i$, 

TPROVER for bombazeena. At the trij^l, before Goods of the 
jyqffas C. J., (a4iourn^d sittiRgs aftw Trinity tesm gJ^J^^^ 

Ift^t,) » verdict W8* fpUqd for the Plmntiff, damages his factor can- 
not be dis- 
trained by the landlord of the factor's premises for arrears of rent due to him from 
t|ft foctor. 
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196/., subject to the opinion of the Court, on the fol* 
lowing case. 

The Plainti£^ who is a bombazeen manufacturer at 
Norwichj had been in the habit of sending parcels of 
goods for sale, upon commission, to Thomas Milne, (now 
deceased,) who was a factor and broker, and also traded 
on his own account. On the 16th February and 5th 
'March, 1819, the goods in question were sent, packed 
in bales, and marked /. G. (the Plaintiff's initials) to 
Milne, to be by him, as factor of the Plaintiff sold for 
the account of the Plaintiff in the usual course of their 
business, and were received by Milne on the lOih March^ 
at his ware-room and counting-house, which he rented 
of the Defendant, in Walbrooky London, as a yearly 
tenant. On the 6th March, 1819, the Plaintiff drew a 
bill of exchange of that date on Milne for 2002., on ac- 
count, which biU Milne accepted, and returned to the 
Plaintiff, who afterwards cashed the same with his 
bankers at Normch, and the bill, after the death of 
Milne, was duly presented by the said bankers' agents 
in London for payment, at the late ware-room and 
counting-house of Milne, and returned not paid. On 
the 16th April, 1819, Milne died, the goods then re- 
maining unsold in the ware-room. On the following 
day, the Defendant distrained them for 93/., his arrears 
of rent due from Milne for the ware-room and counting- 
house. On the 24th of the same month, a formal de- 
mand of the goods was made on behalf of the Plaintiff 
upon the Defendant, who thereupon refused to deliver 
them, alleging, as a reason for his refiisal, that he de- 
tained them under the said distress. 

The question for the opinion of the Court is, whe- 
ther, unde^ the circumstances above stated, the Plaintiff 
is entitled to recover. If the Court should be of that 
opinion, the verdict is to stand, but if of a contrary 
opinipn^ a verdict is to be entered for the Defendant. 

Marshall 
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Marshall Serjt., for the Plaintiff. This is a case oi 
great importance, considering the extensive interests 
which will be affected by the decision ; but, as there is 
no case in point, it must be determined on principle ; 
and, on principle, the Plaintiff contends, that goods in 
the hands of a factor are not liable to distress for rent 
due from the factor. Generally speaking, the landlord 
is entitled to distrain for rent arrear, whatever chattels 
he finds on the land demised ; but there are exceptions 
to this rule ; and the case of a factor falls within an ex- 
ception which has been clearly laid down in favour of 
trade and commerce. Thus, goods exposed to sale in 
a market are exempt from distress (a); a horse in a 
smith's shop; cloth at a tailor's, &c. {h)\ goods hi the 
hands of a carrier, whether private or public ; Gisboum 
V. Hurst (c) / and the same principle is deducible 
jBrom TrasseU v. Morris (d), and Simpson v. Hartopp. {e) 
The exemption of goods in the hands of a factor is ex-* 
pressly stated in the argument, in Francis v. Wyatt {f\ 
and not denied by Blackstone^ the opposite counsel, nor 
by the Court. If such goods were liable to seizure, the 
consequences to trade in g^neral must be extensively 
pernicious. Paterson v. Task {g) and Newsom v. Thomr 
ton (A), shew, that the factor is only a servant, and can- 
not j^Z^^^e the goods of his principal. 




Lwooes Serjt., for the Defendant. These goods were 
placed in the hands of Milne, rather as a security than 
as with a factor for sale, Milne having accepted a bill on 
account ; but, supposing him to have been employed as 



{a) X kolLAh. 668. pL lU 
Co* Lit. 47. a. 

(b) Co. Liu Ay. a. X Roll. 
Ab. 668. pi. xa. Com, Dig. 
Diftr. C. 

(c) Soli, »5o. 



(d) J%. X9. 

(e) fVillejf 5i»«,cited in Gor^ 
ton V. Falknerf 4 T. R. 568. 

(/) 3 Burr. 1503. 
{g) Str. 1178. 
(b) 6 £ajt,iy. 

a fitctori 
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1891. « fiictor^ the gl>ods ftre not exempt fi^fil XifS De- 
ftndaiit's distress, wha, as landlord, is entitle to 
take dll he finds (a), unless pdrticuiaMy ftrMect#d &t 
eslnnpted. {k) The eae^^ns in favotir of trade Sfb 
eenfioed ta cases where something is to be wroi^bt 
0m the thhig deposited, (as in the case of etetbeb 
left ^itfa a tailor th be railde ii|[>» or with a fult^ to bib 
ftiUed) ; and eilses where the piibheitj of the deposit 
enablee the landlord at &Ree to presutne, that tb« 
goods do not belong fo bis tenant; as goe^s pkced 
hi a fair to be sold, or horses p»t up at an Irnii The 
tailor maj be eompeiied to w6tk on the cloth {e)i and 
the innkoepeT to receive the guest; there is not^ 
neeessariljr^ any eompaet between them and their em-^ 
ployers; their offices are neeeibsaty; but the business 
of a &ctor is neither public nor absolutely necessary > it 
is matter ef private compact. The landlord has n& 
reason for suspecti|ig that the goods which be sees a£ 
the faetot's do not belong to his tenant ; and the niaoFiK 
facturer,. instead of depositing them there, might joitriie^ 
to London^ and superintend the sale himself, or ^di them 
where they were marmfactured. The rights of fthnr 
landlord have always been pf Oteoted and favoi*r^ hf 
the law^ It would be most inconvenient to him^ if tite 
existing exceptions were extended to the ease of fadtotsv 
Such a decision would subject him to repeated frauds or 
repeated actions of trespass.. The dieium m Frmmi v. 
Wj^tf having fallen only from counsel in the coiki^ of 
argument, is entitled to no weight as aathorit^ } mA it 
is entirely omitted in Bhtcksione's reports. The deeisioH 
turned on the ground that there was a private compact, 
and is therefore in favour of the Defendaiat. No ease 
can be frnoA in whieh goods in the hands of a fidtor' 

(a) 3 Blactsi^ ComfOknt. 7. (^) Co. Liu 47. a, 
Com^ Dig, Distr* fit. i. (c) %% Ed, 4. 49, 

have 
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bavd been held to be exei)Opterl| but cHH)^ ft^Ht Id agtdi^ 
ment biive been hdd liable^ Cof^t* hig. Dist^. B* U 
Famkes v* Jc}/ce. {a) 

Mar^bUf in repiy^ urged, that the a^e 9f ^J^ fi 
Btfrfry (jr) protei^ that the esc^ptioh #iis fidt Ihiti^A 
bjr the publicity of the depoaoit, and Ohdmm v. Hmii 
that it extended to other o^^ts besides tfaoatwhieb 
wei^ to be wrought on in tbe hands cvf the ballets 

Dalus C. X Tbe general right of landktrdR to di»* 
train is clearly protected in point of law ; and I agro0^ 
that whatever is found upbn th« premises is pHmd /k€^ 
taken as bdongtng to .he tenant; tbe role grcms out of 
tbe relation oS landlord imd tenant^ and out of the 
nature of tbe thing itt^^ for all such rules are of 
simple origin^ Bat rules v/hieh are of simpile origin^ if 
very g^heral, become in time^ and fro» change of cn*« 
cilmslances, inconvenient, and thence^ sttlject to ex^ 
ceptions. Exceptions to this general r%ht of dbtrest 
arose at a very early peri^ aiid have ever since been 
recognised by tbe Courts. The queslioo^ therefore^ ia^ 
whether the present cas€f conies under the general rti)^ 
or falls within one of the exceptions; atMi it will be 
necessary, first to advert to what is the foirndatioB of 
tbe landlord's general right to distrain ; the rigl^ to 
distrain the goods of cMOe man oti the premises of iHft« 
otber, not being of natural origin, but of artificial ''eon* 
trrvance. Askarsi J., in Gorton v. Falkner (c)> *lays i| 
down thus : ^^ The foundatbn of this principle is, thali 
as tbe landlord is supposed to give credit to a vkibio 
stock on tbe premises^ he oti^t to have reeoln'se %4 




(a) %Feni. $Q* 
\i) Cro.EUz. 596. 



{$) ^T.JUgii^ 



•every 




90 CASES IN MICHA^LICAS TERM 

1821« every thing which he finds there.*' And in another 
placet *^ Tlie right of hindlords to distrain the prcqierty 
of a third perscMi, for rent dae from thor own taiants, 
is founded on reasons of public convenience, and calcu- 
lated for the preventing of firaud*' (a) ; (fraud by which 
the toumt would be enabled to protect his property, if 
such a rule did not exist ;) ^ and the ezcq>tions out ci 
the general rule are all of them tending to the benefit 
of trade and commerce^ and general advantage^" The 
rule was evidently founded, not on natural, but artificial 
arrangements. It was a rule to prevent a particular 
speAea of inconvenience which would otherwise have 
arisen. But as it was found that this rule^ whoi ani-^ 
versally enforced, created another kind of inconvenience, - 
extensive in its nature^ exceptions were necessarily intro* 
duced. In like manner, therefore^ and on the same prin-> 
dple of public convenience^ a rule has been adopted in 
fiivourof trade and commerce; and, as the landlord is 
protected under the general right of distraining, so goods 
of a certain description, and in certain situations, are 
protected, in favour of trade and commerce. The 
question is, whether this case, duly considered, falls 
within the latter exception or the general right. The 
exception has been clearly laid down : '^ Goods delivered 
to any person exercising a public trade or employment, 
to be carried, wrought, or managed in the way of his 
trade or employ, are, for that' time, under a legal pro- 
tection, and privileged from distress for rent." (b) " Ma- 
terials sent to a weaver, or cloth to a tailor to be made 
up, are privileged, for the sake of trade and commerce, 
which could not be carried on, if such things, under 
these circumstances, could be distrained for rent due 

(fl) Per Aiburst arguendo^ {b) Gisboum v. HursU Salk* 
Burr* 1500. %so. 

from 
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from the person in whose custody they are." (a) Etack" 
stone, after enumerating similar objects, says, •• these are 
protected and privileged for the benefit of trade" (i), 
and the Court is bound to consider the rule of public 
convenience as applicable to trade and commerce. The 
facts of this case clearly shew, that the goods were 
received in London by the factor in that particular 
character ; and, on the ground of public convenience, it 
has been asked why could not the manufacturer sell the 
goods in the place where they were manufactured? 
Perhaps he could do so. But will it be gravely urged, 
that the commerce oi London should be annihilated, and 
persons at a distance compelled to sell on the spot, or 
to travel to London, for the purpose of saving their 
goods from a distress ? Can this be consistent with pub- 
lic benefit or public convenience ? It seems to me, that 
all the decided cases are consistent with the public 
advantage, and that it would be at once detrimental 
to the public, and inconsistent with the cases, if we 
were to hold, that goods in the custody of a factor 
were Uable to seizure in the manner contended for. The 
nature of the exception, on the score of necessity or 
public convenience, is laid down by Blackstone, in the 
argument in Francis v. Wyatt {c) : " It is, where it would 
be quite impracticable or highly incommodious to dis- 
pose of or manufacture the goods at home." Would it 
not be incommodious to dispose of manufactured goods 
at home ? The public convenience runs through all the 
cases of exception, and on general principle and analogy, 
this question comes within the scope of those decisions. 
As to the case of JVyatt v. Francis, (when all the analo- 
gies are in favour of the exemption of goods in the 
hands of a factor, and there is no decided case at vari- 



§1 



1821. 




(a) milej,siS» 

(b) 3 Blachu Com* 8. 



(c) I /T.jB/. 484* 



VouIIL 



ancA 
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l^gl^ ^1^ l^itb sueh a pgi^ition,) it seenis to me important, 

^Pf^S^ tjift ifej? psertipn iij argument, louchirig the exemptiop 

'v. of stiijjj gOQdS| w^^ not controverted py the opposing 

^hW^M qpiinsel pr Ijy th^ Cpurt itself. I ^m aware, tljat; in 

(^p like this, in exceptions tun^inff pn nice distinctions^ 

it }§ (longerons to lay-down a general rule nJ9re broadly 

thf^ii is require^ ; and (though thp case (Joes npt seem 

^isj:ingi|ishable frpm tha^ of goods sent to a wharf or 

inarl^et, which \ia\e beep holden to fall within the ex- 

(;ept|pn, on grounds of public convenience,) I expressly 

confine my present c^ecisioQ to goods ip the hfinds of ^ 

ff^ctor. Cgnsideripg th^t such goods are exempt from 

distress, op the; general grounds before stated, I think 

\\ie Plaintiff, in the present jcase, is entitled to recover. 

I^ARK J^. The 9ircumstance that this is a cas^ of 
ppvelty §nd impqrtance will excuse me fpr saying a 
yfQv^f s^R^T the very luip^nous judgnient of my Lord 
Chjef Justice. The general rule as ^o a landlord's right 
to distrain is perfectly clear ^nd well understood ; but 

Lord Coke says there are five exceptions to this rule, 
which exceptions Willes C. J. recognizes in Simpson v. 
ffartopf an(i ^t^tes which of them are sub moio^ and 
wjiich absolute. Therefore, though the general rule be 
old, the p^peptipns are themselves as old. 

Th® instanpes fnentioned qnder the exception as to 
^r§d^, in Loyd Cokei, are not put as limiting or coippre- 
hending the )vhole exception, but merely by way of 
illui^ti'ation. TThe principle of the exception is admirably 
put by Lord Hoit in Salkeld (a), and his language shews 
that the exceptipp was not established for the benefit of 
the individual^ but of trade in general ; he e^ctePds it to 
goods to b^ (larried, wrought, or managed; ap^l are npt 

{a) »5o. 

goods 
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goods placed in the bands of a ^tor to {;>e ipgt^aged ? 
— this case falls strictly within bis definition. Tl}f Qaap 
in Cro. Eliz. {a) is also strong to shew that it U the 
trade wbicl^ is favoured, pot the indiyidugU Bot it hi^ 
heeft asked, why the manufacturef does not hiipself 
travel to l/mdon ? It would be impossible for him to dp 
S0| consistently with his interests ; and the trade of a 
factor is as well known as any that js carried on. The 
case of cattle at agistment may be ]aid out of consider- 
ation ; and the question is, whether this does not come 
within the exception in favour of trade and commerce : 
I think that it does. 



S? 




BuRUouqH J» Thi§ case is to be decided on prin- 
ciple, and on the principle of all the decisions. From 
the earliest timesy these exception^ tq thp general right 
of the landlord to distrain, hiave existed ; th^ question 
therefore is, whether this jc^se falls within the prin- 
ciple of the exception in favour of tri^e. \w npoe 
of the cases has that principle beep put| ^s if in 
favour of any particular trade, but for the advantage 
of trade in general. No. one can read the c^se oi Francis 
v. WycUt in BurraWi without seeing thnt the case of a' 
factor falls within the principles there laid f}p^n ; and it 
is not surprising, that positions contained in the report 
in Bwrrcm^ should not appear, in thp report of the same 
case in Blackstone. because it is well l^npwn, that Black-' 
stones repprts were published from his manu^:ripts after 
his death. The trade of a factor has indeed increased 
since the time at which that case was argued \ but com- 
merce in general^ and the business of London and the 
country, could not be carried on without it. The trade 
of a Factor is as well known as any other. 



{a) Rjtdev BurUy, 
G 2 
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1821. Richardson J. The right of the landlord to distrain 

is general ; but there are several exceptions to this right, 
independently of modifications by statute, which do not 

Elton. affect the present question. At common law, there has 
always been this exception, (which applies to the present 
case,) that goods put into the hands of a trader, to be 
wrought, manufactured, or managed, are protected and 
privileged from distress. It has been contended, that 
this is only the case where they are to undergo some 
alteration in the hands of the trader ; but it is not ne^ 
cessarily so, for a carrier does not operate upon goods, 
except to carry them ; and the very words of the de- 
cision in Gisboum v. Hurstj include carrying or manag- 
ing. The advancement of trade equally requires that 
goods should be placed in the hands of a factor for sale, 
as that they should be placed in the hands of a carrier 
for carriage. It may be said, indeed, that the manu- 
facturer might carry his own goods ; but such an argu- 
ment does not shew any great regard for trade. Surely 
it is conducive to trade that goods should be sent from 
the place where they are wrought to the market where 
they are sold. Foreign goods must be so sent, when 
the wants of the importing country require it; but, it 
would be highly injurious to trade, if goods so sent for 
sale were liable to be distrained for the private debt of 
the factor. The instances enumerated by Lord Coke^ 
under the exception in favour of trad^, are only put 
by way of example; and the present case falls clearly 
within the principle of the exception. 

Judgment for the Plaintiff, 
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1821. 

Doe on the Demise of Penwarden t?» John ^^* ^^ 
Gilbert and Another, 



TTHIS was an action of ejectment, brought by jhct^ Dcviac «A« 

rius Penwardetij as heir at law of Agnes Hatherly^ ^ ^J '^ 

to recover the possession of two tenements, called Brome^ and effects, I 

liiUs and BlackhiUsy in the parish o( Pancrasfrnkke in the give and dis- 

county of Devon^ in the possession of the Defendants. ^^^^ j^ ny^. 

At the trial, before HolroydJ., sX Exeter ^ at the last ner following : 

Lent assizes, a verdict was taken for the Plaintiff, sub- ^^1 ^ r r^ 
. . . . queatb to LJCm 

ject to the opinion of this Court, upon the following will, 4/. ; I give 

which was duly executed, to pass real estates: and bequeath 

" I, Agnes Hatherly^ do make this my last will and tes- i gjy^^ devhef 

tament, in manner and form following : First, I resign and bequeath 

my soul to God, &c., and as for my temporal estates and ^^^ t^-™^ 

effects, I give and dispose of the same in manner and ments, and 

form following ; that is to say, I give and bequeath unto hereditaments, 
^ T. ^ , 1- r .f 1 T . J V 1 withtheirap. 

Lydta Casely^ the sum 01 AL ; also I give and bequeath purtenancesT 

unio Mary Hatherly^ of the parish o{ Bridgertde^ widow, particulariy 

S/., which, with the last legacy, I order and direct to and^^^^^' 

be paid by my executor after my decease. Also I give^ all the rest 

devise, and bequeath unto John Gittertj o{ Fancrasmcke and residue of 

my goods and 
aforesaid, all my lands, tenements, and hereditaments, chattels, per- 

with their and every of their, appurtenances, and parti- «>nal and tes^ 

cul&rly those called and commonly known by the name fj^^^^j^^ 

ofBromehilk and BlackhiUs, situate, lying, and being in ever, I ^r 

Fancrasmcke aforesaid, and which were lately the lands '^^qi^fA 

to the said 
of my deceased husband, William Hatkerly ; and all the j. q.^ whom I 



rest and residue of my goods and chattels, personal make sole c: 
and testamentary estate and effects whatsoever I give m^^i,^^* 
and bequeath unto the said John Gilbert^ whom I make Held, that /.G, 
whole and sole executpr of this my last will and testa- JJ^^jA^^i" 
went. In witness, &c/' andC ' 

G 3 In 




Doe dem. 
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In case a life-interest only passed to Jo?m Gilbert by 
the above will, then the verdict for the Plaintiff, taken 
at th^ assizes, wa^s to st^d ; but, if tho fee p(issed under 
«. that will, then it was admitted that the Defendants were 

GiLBEBT. jjj ^jjg lawful possession of the property, and a verdict 
was to be entered for them, 

BmanquH Serjt., for the Plaiiltifr. The Defendant 
took otily $n estate for life. From the langudge of thl* 
will it may be Ittferred, that the testatrix fcficw the im- 
port of technical terms : give and bequeath are applied 
to the legacies at the beginning of the wlll^ and to the 
beqtiest of personalty at the end; and devhe is ap- 
plied k> the lands ; so that latitude of construction is 
here less allowable than in cases where the testator was 
igMrafVt. The introdactory clause shews fOk intention 
to leave no property undisposed of; but a mere denMnn^ 
stfftftion of intention Iti dn introductory clause will not 
cotttey M estate, unlei^ the intention be afterwards 
CAffied }f»f6 efiect by apt wm-ds. Doe dm. Speuring r. 
Bttekner* {a) No words of inheritance are attached to 
the detise of lands in the body of the will \ and tboagb 
tbe words aU my ^ects (wbidi when accompanied with 
oettain expressions poioting to the realty, have be« 
hokteti t<»Carry a fbe,) HogoH ▼. Jackton {h\ are found in 
the residtuity clause, those words, when alon% mean per«» 
so&At ^SSettM. Cornfield v. QObei-f* {c) Here, d JbHtori^ 
being accompanied by the word testaimeniaiyi and pr«« 
ceded by the word bequeidkj which the testatri ic knew how 
to employ scientifically, they can only comprehend cbat^ 
\^ ; for testamentary efifacts given to the executor, in 
the «dne sentence in which the executor is appointed, are 
such effects as would pass by testatnoit, and would paas to 



(a) d y. Jt 6ia. {e} 3 Biuh jti. 

(b) Cowp, S99. 



im 



m M^ SktM^ Vscii btf OEa 2V. 



t« 



ii^ a taitiM^ k «^)i«d to dtn bcNpiesti 6f eKftlt^t; 
a wttl to llm deytse of laixls; (a) ^t aU ^TMitsi dil^ 
expf«iBitm «Eitf ncy ^^Sei? in a rtsUrfafy oiaato^ faai 
oaij b£^ hdldihi to carry ft fee in property^ of wbitb 
there bm btm no pf^iiMft dispo8t^oii.in the siune wtIL 
He^'tke biMb «re expressly giv«& in teriihs whidh 0oii«* 
vi^y ffH ettdtc tcfc Hfe$ dnd it ii » rule^ lh«t aft 6sMi^ 
which iii|pvett in express tern^r shall ndt be enllirged by 
isR^itiafio^ Hsless the ini{iHeaiion be essentiai to ad^ 
vwioe ftn io^eHticHi expr^sed 'fit the vill. Bcit$ io this 
cMif it iftiM be pMomei^ that the teeUitrist gave^ b^ 
the ixpr^si dratfe, all t^ imeheet which sh# hiteiukd to 
paB9 in the Im^di it it init rfedSilPiMble io suppose tfaftt 
she intended to fffi that by IM rendaary tiause Which 
she had Mreid^ gti^n b^ eatp? ese tehris m ar foriher 
ohMlsei InSmifA ^ CoJ^ifi), (wheto buscte wem h^ 
to pass wder the wer^ tettaffdmaty ^tam ihr the t«t»< 
dwry ciaiue^ coapted iriih som^ geneffld expressviihi 
ia the intradttctcay pvrt of tMe will J thcrtfe was 116 |i9^ 
viam dUpositfon of the fa^idtt< i» that dfiise, tQ«^ iM 
belt nk law waA prcmded for by. the testator, aftd the" 
reaidiiaBrjr MAte cfaafged with the paytiteht of d^S|.. 
all which circumstances distinguish it from the premittf 
But that case was never cordially adopted nor acted on 
la deetsilMi^^ it earvita the doctrltie todr fitr^ and ia not Ad- 
verted Io in other bdoks, aiui D(^ dnrtt S/kdrif^ n Bod^ 
n^ pr^teS) that the wordsj M ike resi^-^ ^emtrntf amt 
iyinrniminr jfffmf t$kit^ and ^eds^ rfishat natitre or Umt 
S9^9er ami 'wkermwoei'i do iiot 0( nect^uiy c^rry the retft 
property, even when a strong intention is expresaed 
in the introductory clause : to the same effect is Shaw 
V. BM{if^ and IHviemll v. Ptrkim^{4) 



mii 




{a) Godtlpb. 4. i. 5. 
(A) » H. Bl. 444. 



{c) l» Mod. 593. 
{d) % Atk. io». 
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1821* TaiAf Seijt, for the Defimdant The Defaidant 

^ ' y ^^ took a fee. Tlie intention of the testatrix to leave none . 
FBNWARnEN ^^^'^ pr<^erty undisposed of is quite manifest, from 
V. the whole will taken together; and she has used words 
GnART. gufficient to carry that intention into eflBsct. The ex- 
pression in the residuary clause being '^ personal md 
testamentary effects ;'' the word testamentary is tautdo- 
gous if it does not carry the fc^e ; but the Court is bound 
to give^ if possible, an eflfect to every word ; ^and testa* 
ment does not apply exdusively to bequests of chattels, 
for the statute of wills employs it as applicable to devises 
of land. As executor also» the defendant must take a 
fee^ because he is required to pay the legacies in three 
months, and a fee might be necessary to enable him to 
^ do this. Denn dem. Mettor v. Moor, (a) Smith v. 
poffin is precisely in point for the Defendant; and 
the circumstance of there being here a previous dis- 
position of the particular estate will not make any 
difference ; the words remainder and residue having 
been holden to carry a fee, where an estate for life 
had passed in a preceding part of the wilL Hcgan 
V. Jackson. In Timewell v. Perkins, Doe v. Buckner^ 
and Shaw v. Bull, the circumstances were not the same 
as in the present case. 

Bosanquety in reply. The expression rest and residue 
is not coupled here with effects real, as the words re- 
mainder and residue were in Hogan v. Jackson, but with. 
personal effects. The payment of legacies is never a 
charge on the land, unless laud is mentioned for the 
purpose. 

Dallas C. J. Every case of this sort depends on 
its own peculiar circumstances ; for, in every case, the 

(a) iB^VP.s62. 

i|uestio|i 
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question is one of oonstrnction to be made on the 1821* 
whole of the will ; every case, therefore, is individual, 
and to be looked at with much caution ; and the neces* 
sity for caution is the greater, when we consider, as 
Heath J* says, in Smith v. Caffinj that ** Wills are fre- 
quently made in extremis; sometimes when the agonies of 
death are approaching ; and it would be unfair to con- 
strue strictly the words used by an ignorant testator in 
that situation/' The authority referred to in the present 
instance is &nith v, Coffin^ where it was truly observed 
by Btdler J., " Cases of this sort depend on niceties of 
expression, and sometimes even on a single word ; and 
it has been frequently said, the nonsense of one man 
cannot be a guide for that of another ;" and I, for one, 
should be very sorry to decide one case of this kind by 
another of the same kind, unless, on comparison, the 
two were found precisely alike. As to the case of 
Smith V. Coffin itself, if there were any doubt respecting 
it, it might require more consideration. That it is a 
single case, and carrying the doctrine far, (not meaning 
to say unsupported by principle,) that it is not adverted 
to in other books, comes to me for the first time. The 
testator meant to dispose of his whole property, and 
such in general is the intention of testators ; but that 
is not sufficient, unless the will contains words to carry 
the fee. Here, under the clause containing the devise 
of the real property, if that clause be taken alone, an 
estate for life only passes ; but the question is, whether 
it can be connected with the intention to dispose of 
the whole, expressed in the introductory clause, and 
with the general words aU my testamentary estate and 
effects in the residuary clause, so as to pass the fee. 
There are many cases in which the words estate and 
effects will give a fee from the company in which 
they are found. So that, considering the case of Smith 
y. Cqffinj and that the word testamentary is here ac- 

0OIII*> 



CktiamMif. 



90 CASBS iW MI6HAELMA8 TBRM 

1821. cMipaiiied by neftrlj the fiftme cxpi*6toiaBt as it wai in 

'' ' *' that cage, it appears clear, that the testatrix,- in the |Jrc* 

PnvwAnonr ^^^ installed has^ hy the Introduofcorjr \rocdd, espreised 

'» an int^ltoR to dispole of aU her propcrtj^ and ill tb^ 

reiidoary tiftilse, mbi e^p^essioiM iufikimts to Mrrjf 

that intention into eSkc^ Ind^ l^aih J^ in SmUh 

T. Cq^ thifikn tbcf rendtta^y clawe weidd net have ' 

been su^ient without th^ word i^sktiH0Uafy,* I «^n 

unable t& distinguish this eas^ fronf thtft of SmUA v« 

G^in^ and| therefore^ without gOiKg mCfr^ at Idrge inte 

the questieni I think* 0n the authority of that ea|e» the 

Efefendant, Gilbert^ takes a fee in the land devised ta 

hicn by Agnes He^herbf. 

PABit J< There ean be m> quealion ibaft the testatrix, 
intended to dispose of tlte whole of )3m prope^. The 
rnle ii cleafi that though introductory words wiU not 
oonvey an estate* yet they are of great use to aid the e^^iit 
struetion:! if sufiieient ^voi^de of eonveyaKhoe -appear afber- 
wer4s» Here i( is admitted, that the fee nf tlie propartj 
a(t Br^mekiUs did not pa^s under tlie elause^ by w^ich 
that property is devised ; we acnist therefore refes ta 
the residuary clause, and tbi^ ia not distinguishable^ 
from the clause in Smik v* Cig^b^ Heath J. says there^ 
*<- The residuary clause is sufficient ta pass the estate 
in qne^oa ,- for the vfprd ies44tmmtar%f is a moat 
eoinprehensive term,, and we shouki interpret it in 
HHich too narrow a sense if we were to confine it to 
personal prc^rty." ▲ more hberai construction than 
was foro^rly adroitted has obtained in these cases of 
late years ; as, in devises of lands with an iinperfipct 
local description. Lord Hardwicke^ iu Tilka^ v. Stmp- 
son {a\ takes this distinction as to the use of the word 
Maie — that where it has appeared to be the in- 

(«) Cited in Fletcher v. Smiton$ % T. R, 659. 

tention 



IK f»£ i^pcmo? YsA9 or QWh IV. 



9( 



te«Uoti of the to^lf^tor tl)a(: it should be so understood^ 
the Court has restrained the word estate to carcjr per* 
sonal estate only ; but when he has used words com- 
preheilding all his personal estate, and then makes 
use of the word estate, that it will carry a real estate. 
In TimeweU v. Peikim he says, <* The word estate 
itself may include as well real as personal," where it is 
not confined by the testator to things personal. Here, 
the testatrix gives all her pergonal, and then her testa- 
mentary estate. 

Under these circumstances, and particularly with Ire*-, 
ference to Smith v. Coffin, I think there must be judg- 
ment for the t)efendat)ts. 



IS?!. 

DoK dera. 

P^NWARt)Eliy 



BuuRouaH J. In questions concerning the intentions 
of a testator, I profess to decide on the will itself^ and 
not on cases cited. Introductory words are of great 
importance to shew the intention of a testator. If V^e 
enquire in what sense the present testatrlit used the 
words temporal estate and effects, there can be no doubt 
that she applied tliem as well to land as to chattels. No 
doubt, she meant to give a fee by those Very Words : but it 
is immaterial to decide that, because the residuary clause 
coming after such expressions must be sufficient ,' and 
I have no doubt the testatrix applied the expression, 
her testamentary estaie and effects, to the same objects 
as the expression, her temporal estate and effects. 



Richardson J. t think that a fee passed by the 
residuary clause; unless it did, the latter part of it 
must be inoperative. This is the safest construction ; 
especially when what the testatrix meant on the whole 
will is so appai*ent. The argument that the word 
testamentary is applicable to chattels only^ is an- 
swered by refimnee to the slatiftte of wilb. But this 

tery 
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Doe dem. 

P£NWARD£N 
V. 

Gilbert, 



very testatrix uses the word testamentary in the dispo- 
sition of land. 

Judgment for the Defendants. 



Nov* X4. 



HooKHAM V. Chambers. 



Where zfime 
co*uerte, se- 
parated from 
her husband 
by a sentence 
of divorce, a 
merua. et tboro 
was holden to 
bail while an 
appeal was 
still pending 
against the 
sentence, the 
Court, on mo- 
tion, ordered 
the bail-bond 
to be can- 
celled, the 
fime filing a 
common ap- 
pearance. 



XTULLOCK Serjt. had obtained a rule, calling on 
the Plaintiff to shew cause why the bail bond in 
this case should not be delivered up to be cancelled, and 
the Defendant be permitted to file a common appear- 
ance, on the ground that the Defendant was a feme 
coverte when the cause of action arose. Tlie affidavit 
admitted that she had been divorced a mensd et thoro, but 
added, that she had appealed against the sentence of 
the ecclesiastical court, and that the appeal was still 
pending, 

Peake Serjt., who now shewed cause, referred to the 
early pleas of coverture, to which it had been usual to 
reply, divorce a mensd et thoro^ (Com* Dig. Abatement^ 
E. 6'. F. 2. H. 42.), and to Stephens v. Tot{a\ where 
the Court held, that a wife divorced a mensd et thoio 
might sue alone. After citing Belknap's case (5), and 
Sparrow v. Carruthers {c% De Gaillon v. Laigle{d\ 
Walford v. DePienne{e\ Hopewell v. De Pinna {/), 
he said, the principle deducible from all the cases was, 
that where a wife was separated from her husband by 
competent authority, so that he would not be liable to 



(a) Moore, 665, 
(6) a ff. 4. '7. a. 
(c) % Bl, II97*, cited in Ring"^ 
stead V. Langborough^ 1 Co^ £* 



(e) %Esp.ssA- 
(/) % Qamfb. 1x3. 
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her debts, the wife herself might be said to be difeme 1821. 
sole: here the husband could not be sued, being 
obliged, as a consequence of the divorce, to allow his 
i^ifc alimony. Chambers. 

Sedper Curiam. All the cases cited, except one nki 
prim case, are anterior to Marshall v. Uutton (a), since 
which it has always been holden, that a feme caoerte 
cannot be sued as a feme sole. Besides, here is an 
appeal pending against the divorce. 

Rule absolute. 

{a) % T.R.S4S* ' 



Park v. Toriie. i«w.i4. 

T/^AUGHAN Serjtj on a former day had obtained a writ of 

a rule nisi for an attachment against the warden of ^l^eas eorpuSf 

the Fleets on an affidavit, which alleged that the Defend- ^^ ^ ^^^^ 

ant having been arrested at the suit of the Plaintiff, was one of the 

afterwards committed, upon a habeas corpm^ to the cus- f®*"™' ^^^'IJ^ 

tody of the warden ; that final judgment having been purpose of 

obtained in this action, a habeas corptis had been sued charging in 

execution a 
prisoner in the 
custody of the warden of the Fleety the warden orniitted to produce him at the return 
of the writ, or afterwards. On a motion for an attachment against the warden, it ap- 
pearing that the prisoner had the privilege of the rules ; that search had in vain been 
made for him on the day of the return of the habeas corpus ; that he was not found 
till it was too late to conduct him before the Court on the next day, when he was 
deprived of the rules, and ret^umed to close custody ; that before the application for 
an attachment, he had been discharged) under the insolvent debtors' act, from the 
acrion in which it was proposed to charge him in execution by the habeas corfusy 

The Court discharged the rule for an attachment^ on the warden's paying 
all costs. 

out 
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] 881. out by the Plaintifft uq^er the seal of the Court, ^Jir^cted 
to the warden of the Fleets r^|:urn;ible on Tuesday next, 
after three weeks of the Holy Trinity^ in Trinity terra 
last, to satisfy the Plaintiff; that on the 6th Jt4y last, 
the writ was delivered to the warden or his deputy, at 
}n^ ofiice in the Fket prison, and that the warden or his 
deputy acjoiowledged the Defendant to be in his custody, 
and received a fee for returning the writ ; that the record 
of the judgmcjnt was bropght into court, and that the 
clerk to the Plaintiff'^ attorney attended at thi^ return 
of the writ, (on the 1 0th Jw/y,) for the purpose of 
charging the Defendant in execution, at the suit of the 
Plaintiff^ upon that judgin^it, and that he then paid the 
tipstaff the fees for bringing up the Defendant ; that the 
warden did not bring the Defendant before the Court, 
but requested to be aUewcd imti) the following day for 
that purpose, and that the Plaintiff's attorney and his 
clerk attended in court until its rising on the follow- 
ing day, but that the warden did not bring the De- 
fendant into court, and by such default the Defendant 
pould not be charged in execution on the said judgment -, 
that the warden had since informed the Plainti^'s at- 
torney that he had granted the Defendant the; rules of 
the prison, and had taken security for his duly keepii^g 
the same» and had been prevented obeying the writ, by 
reason of his officers not being able to find the De^M;i4- 
ant within the rules, or elsewhere, from the time be re- 
ceived the same, until after the rising of the Court on 
the last day of last Trinity term; and that the warden 
had been personally served with notice of the rnle. 

An affidavit in answer having admitted the receipt 
of the writ, stated, that, in consequence thereof, one 
of the turnkeys of the prison was repeatedly sent to 
tb^ U>dging9 of the prisoner^ (the J)ef<^4a«t,) tio de- 
sire his attendance, for the parpese of expMntng to 

hun 
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hiiQ the nature of the suid and xl\e ne^^ssit^ of l)iff is^l 
attendance at the prison on the day of thp. rQtyf^i 
in order that he might be before the Court, in 
ob(^di9nce thereto ; but that, notwit^stapding e^ery 
possible exertion, the Defendant could not be found 
^ill late in the afternoon of the l^st d^iy of la^t Trinity 
terip, when it was too l^te to conduct him before 
the Court ; that the Defendant, having deprived the 
warden pf th^ power of complying with th^ cqn^m^nd 
of the writ, was deprived qf the benefit of the rules, 
§nd confined within the walls of the prison, wher^ he 
continued a prisoner, at the $uit of the Plaintiii^ until 
he was from thenc^ discharged, by virtue of an order 
of t^ie Court for relief of ;n§olvent debtprs, as well from 
the actic^n iq quesion, as from all other debts for which 
h^ was fletained in custody ; 

Blossett Serjt. now shewed cause against the rule, and 
contended, that, though strictly speaking, the warden 
might b^ liable to the attachment^ pn the ground qf a 
little remissness, (it not appearing that the utmost sear9h 
had been made on the day when Torre was missing,) 
yet that the Court would not compel him to pay the 
debt, Torre having returned to prison before any farther 
proceedings were had, and the Plaintiff haying sus- 
tained nos injury from the want of a due return to the 
habeas corpus^ inasmuch as Torre was shortly afterwards 
discharged under the insolvent act. The privilege of 
the rules was acknowledged and authorised by the 
Court, and an action of escape or attachment for not 
bringing in the body would not lie against the sherifi^ 
in circumstances similar to the present ; to sustain such 
an action, the prisoner must have been seen out of the 
rules, and the action must have been commenced or 
the attachment sued out befpfe be surrendered {Tidd, 

299. 
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1821. 299. 302., 6th ed.) The Kir^ v. The Sheriff of Mid- 



V. 



Torre. Vaughan Seijt., in support of his motion, argued, that 

a prisoner in the rules was as much in the custody of 
the warden as if within the walls of the Fleet ; and 
that the warden could suffer no injury from such a 
r^ulation, as he took ample security for the indulgence^ 
and derived a considerable annual sum from the allow- 
ance of it. The reason why the action and attachment 
would not lie in the cases supposed as to the sheriff, 
was, because the Plaintiff had the prisoner's body at 
the time of suing out his writ ; but he had not the body 
at the time of the return of the habeas corpus^ 'which, in 
this instance, was the only time to which the ^Court 
would look. The warden was bound to obey the writ, 
and the consequences would be serious if such an answer 
as was now given should be deemed sufficient. 

Dallas C. J. The warden is undoubtedly bound to 
obey the writ, or to give a reason for not doing so ; 
and the first question is, whether the reason here given 
is sufficient ; strictly speaking it is not. The only an- 
swer is an affidavit, in which the officer informs the 
Court, that one of the turnkeys was repeatedly sent to 
the lodgings of the prisoner, to desire his attendance, 
for the purpose of explaining to him the nature of the 
writ. Thfe turnkey makes no affidavit, to shew what 
degree of diligence he has used to find the prisoner ; 
if he could not find him at first, he ought to have 
increased his diligence ; this is a very loose way of obey- 
ing the writ, which must be more carefully attended to 
in future. 

(a) ikM.iffS.s6i4 

Then, 
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Then, as to the consequences, the question is, whether 
the rule shall be made absolute, and on what terms. 
With fespect to the Plaintiff, as the prisoner took the 
benefit of the insolvent act, it would have been no advan- 
tage had he been returned under the writ : are we then 
to put the Plaintiff in a better condition than he would 
have been in case a proper return had been made to 
the writ ? certainly not. But the warden must pay the 
costs, on the grounds which I have before stated. 

Rule discharged, the warden paying all costs 
attending the application. 



Hudson arid Another v. Harrison. ^^* ^ 

T^HIS was an action of assumpsit brought by the Insurance on a 

Plaintifii, to recover 300t from the Defendant, "^^J^ 

being the amount of his subscription to a policy of in- duu^ partly 

surance for 7000t on goods, effected in the name of the ^ f**^*^^ 

Plaintifis, on goods in the ship SvoaUaw^ on a voyage ' « at pjutly at £. 

and from the Cape qfGood Hope to Bristol^ Liverpool^ and Th« vessel 

which con^ 
veyed the 
cargo bong wrecked near J.» and three^fourths of the carga being either loat or to 
impregnated with salt water at to render it imprudent to delay the sale till the 
ports of D. or L. could be reachedy the assured, on the 23d of December^ the 
day they heard of the loss, gave notice of abandonment ; andy on the 37th of JD^ 
eembert called a meeting of underwriters^ which three underwriters attended, and 
ordered the astured to do the best for all parties. On the 38th of the ensuing 
February^ and not before, some of the underwriters interfered, forbidding a sale of 
the damaged wines about to take place at B.9 and rejecting the abandonment. 

Hekl, that this was a total lots, and entitled the assured to abandon ; and that, at all 
events, the underwriters, not baring stirred for more than two months after notice of 
the abandonment, must be Uken to have acquiesced in it. 

An insurer, who rejects an abandoameat, must do so within a reatonable time. 

Vol. hi. H DuUiny 
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a^ or eitH§r> inclodiog the risk of crafty at the 
{Mmniam of two «p4 oo^ l^alf guineas ^^ center to return 
lOi. pmr cent, for «uch part pf the interest «s might b? 
ditdharged at her first port." % ik piemoraiidam in 
the p<dicy, the msurance was declared to be '^ on winei^ 
valued at 26k per pipet wd «t the si^piie rate for hogs- 
heads." The declaration averred the goods insured tq 
be in the Phuntiffit and Daniel Dmnn the sailing of the 
vessel with the goods insured on boiurd on the voyage 
insured, and a total loss of the goods by the perils of 
the sea. The Defendant pleaded the general issue. 
JThe cause was tried before DaUas C. J. and a special 
jury, on the 17tb of Febnmrj/j 1821, at the Z>on- 
don sittings, when the jury . found a verdict for the 
Plalndfis, damages 300/., subject to the opinion of 
the Court, on a case, of which the following is the 
substance. 

The Plaintiffi are partners with Daniel Dixon^ at the 
Cope qfOood Woge^ under d»e firm of Tfumm Hudwh 
IXxoth rad Qhf wd thfy are also partners in London, 
under Aie firm of Tim^^ Mudwn, Donaldson, and Co. 
On the 3lsl oiJugt^ 1S19« Daniel IM^xon, in the name 
ef his firm» entered i^to a charter-party, under seal^ at 
the Q^ qf Good Ifoipei, with ^Jbkn Phillips, master of 
the SwalUnOf by which the vessel was hired to take a 
cargo of wiqe hr a voyiig^ from die Cc^e <ff Good Hope 
to Bristd^ tot orders from the Plaiadfis; and having 
there unlofided such part of the cargo as they should 
direct, die was to proceed to the porU of LiverpoQU 
DuUin, or Cork, or any two of them tlieRaintift m^hS 
direct, wd discbarge \h^ remainder; and upon the de- 
livery of the cargo, freight was to be paid at each pfprt, 
in certain proportions mentioned in the charter-party. 
On the Mth SepiembeK,\Bi% DmniA Di^m sapped at 
^ Qfe^ on board the SwaJUm, the wine in question, 

which 




which coI^^i6ted of 24\ fipQ» apd 21 b# FMb f« ^Ml^ 
ht^sheads of Cape. win% the propfrty oi^ an4 .oi> ll^ 
aa^uat aod risk of himself and (he P\(MJ!^ifis» a]^ pf 
the Talue» according to the invoice pr^^e of 7»^7^ oK 
which he advised th^ Plainti£p» by lettfi3i;i ii^ coai^ 
quence of which letter th^ poUcy in quei^tifMil wa§ e&^M^» 
The Swallaw^ with the wines insured, sai)^ froai tjffi^ 
Cap€^ on the 9th October^ 1819» and hi tl^ night o^ |)mi 
21st December fblloiring, was drivep, byr ^ gale of ^d^r 
on the rocks near Portishead^ al^oiit 13 oailei fiiMKI 
BriOol^ and soon afterwards fell over on her side* G^ 
the 23d December^ the Plaiotifis in London, heard of ^^ 
vessel being on shore, and the saora day gave iM^l^n^ fif 
abandonment to the Defendant and the ot^ker |ii^r« 
v^rkers to the policy* On the 22d D^emiiJber^ the inqslef 
of the Swallow went to Brislol, and applied tQ M^syvik 
Alexander, merchants and ship-^enta thef ^ ii^fao were 
unknown to the Plaintifi& and the enderw¥iter% foe 
their assistance, desiring them to do their best for all 
concerned. Messrs. AUxam/^ engaged lightesa enA 
craft to bring, the cargq to Bristol^ op the 22d thc0me> 
bp* ; \i casks were takc^ out of the vessels and a bole 
was cut in her sidej^ tbrpugh wbieh t)ie x^ss^j^fi^ ef 
the cargo was removed into lighter^ on the six feiHMdiig 
dajs, rad t^ken U^ BrisieL The tide ri«ea a(i3flrijf« 
kgad near 40 feet, aqd at liigb wafer the wbflie fiC dla 
cargo was nearly covered with the seas f^i^d tbe fffrnketSk 
part remained under water for about pinehoursy betweeft 
flood and flood; andy when part had been reeeMveil^ 
the residue floated in the vessel* The wine» sated 
consisted of 229 pipes and 6^7 hc^jsbeeds; 7^ pipe* 
and 43 hogsheads were sound and foil; i^ pifiet and 
six hogsheads were impregnated with salt watar; |1 
pipes and four hogslieads were ^ite empty ; tfa# otbene 
bad eith^ partially leaked* or if^e affreled mewco* hm 
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18S1. mth salt water; but, in the opinion of some of the wit- 
nesses, were merchantable. The vessel was afterwards 
floated to Bristol, arid, being incapable of repair, her 
materiab were sold. The Plaintiffs had intended to 
land 100 pipes of the wine at Bristol, and to send the 
residue to Dublin i but no offer was made by the 
master or owner of the Sixxdlcno, to forward the re- 
mainder to Dublin. The Plaintiffs called a meeting 
of the underwriters for the 27th December, at I%rf's 
Cofiee-house, London, at which only three of them at- 
tended, and they authorised the Plaintiffs to send a 
person to Bristol, at the expense of the underwriters, to 
superiq(tend the preservation of the cargo, and to act, 
in every respect, as if there had been no insurance : 
the Plaintiffs accordingly sent a person to Bristol for 
that purpose. The Defendant did not attend this meet- 
ing. The wines saved were placed by Messrs. Alexander 
in vaults under the king's locks. 

After the survey, Messrs. Alexander, without any 
authority from tlie ^Plainti£& or the underwriters, but 
acting for the benefit of all concerned, advertised the 
wines for sale by auction at Bristol, on the 1st March, 
1820, on account of the underwriters, of which they gave 
a month's notice in the countiy newspapers and in the 
Public Ledger at London. On the 28th February, Messrs. 
Alexander received a letter from the attoniies of the De- 
fendant, dated London, the 26th February, stating that 
they had been consulted by several of the underwriters on 
'the Swallow, and noticing the advertisement for the sale ; 
and, that no misunderstanding or prejudice might there- 
after arise on that subject, they informed Messrs. A. that 
the underwriters did not sanction the sale, but denied any 
tight of sale by which their interest coujd be affected ; 
they denied, that any right of abandonment existed in 
the insured, saying^, that, should any of the wines 

have 
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have been lost or damaged by any peril insured against^ 1821. 
the underwriters would be ready to pay such loss ; that, 
it any of the wines were not in their port of destination, 
the underwriters required the Same to be forwarded, and 
would be ready to pay any expenses or charges properly 
incurred, to which they might be liable under the policy. 
A number of persons from difiPerent parts of the country 
had assembled at the time and place of sale^ but in con- 
sequence of this letter it was postponed. 

On the 1 7th Marchj 1820, the attorney for the Plain- 
tiffs wrote to the attomies for the Defendant, proposing 
that the wines should be sold, without prejudice to any 
of the questions which had been made, or that^ might 
thereafter arise on the part of the insured or the under- 
writers. No answer having been returned to this letter, 
the Plaintifis, on the 1st Aprils 1820, wrote to Messrs. 
Alexander, requesting, ' that they would sell the wines 
on account of the concerned, and that they would 
incur no expenses but such as were necessary. The 
wines were sold by auction at Bristol, on the 24th 
April, 1820, and produced the sum of 4044/. 2s. 6d^ 
which was received by Messrs. Alexander. From this 
gross produce^ they deducted the charges which they 
had paid for taking the. cargo out of the vessel, re- 
moving it to Bristol, landing and warehousing it, 
also the. charges of the sale by auction, and their 
commission of 5 per cent, on the proceeds: and the 
master and owner of the Swallow having claimed the 
freight, primage, and port charges upon the wines^ 
which were conveyed to Bristol from the wreck, 
at the rate stipulated in the charter-party, for such 
part of the cargo as should be discharged there^ 
Messrs. Alexander retained 460/. I2s. 6U, to answer that 
claim. By these deductions, the net proceeds of the 
sale were reduced to 2570/. 16f. S^., which, with the 
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freight, pricnage, and port charges, remained in the hands 
of Messrs. Alexander, to be paid to the party entitled 
to receive them. The witnesses for both parties were 
of opinion, tfcat it was best, for the interest of all con- 
terne^, ta sell a cargo so circumstanced by public 
auction at iSristotj and that every thing was done for 
t>btaihing the best price for ihe wines. The question 
for the opinion of the Court was, whether, upon the 
facts stated, the I'laihtiffs were entitled to recover a 
total loss, witt benefit of salvage to the underwriters, 
ff thi dolirt stioutd be of opinion that the Plaintiffs 
were entitled to recover as for a total loss, then the ver- 
Uhit was tb stand ; but if the Court should be of a con- 
trary opinion, then it was to be referred to an arbitrator, 
to deterlhine the average loss, subject to any directions 
whicn the Cdiift hiight give thereupon. 

Itididck Seijt., for the f^aihtiflPs, This was a total 
ibis ; the a^^iiried had a right to abandon at the tune of 
' \he abatidohm^hE, and this rijght was cbnfirnied, not di- 
gested, by subsequent circumstances. From the doctrfhe 
!aid down by Lbi-d Mdns^eldy m Goss v. Withers (a), 
Mtlles ^. Fletcher (i), and tJamilton v. Mend^s (c), con- 
iStmed by th6 decision df Manning v. i^ewnham (rf), it 
appekf $, (hat an ^d^lired ihay abandon, if there be such 
hti Int^rt-ujJtioh as defeats the voyage, ot renders it hot 
iH)rth purstlihg. This doctrine has been recognised by 
Lbrd ]^M&iroughi in Anderson v. Royal Exchange As- 
siirance (e\ and fVitsonv. Royal Exchange Assurarice {/) ; 
atid though some late cases may sieem to have narrowed 
it, in rA\ stttrfi cases the decision has turned on the circum- 
«tante that th6,voyage was i)v'orth pursuing, the goods 
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(/) » Camph.\N.P. C. 613. 
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hilving beeh 6( ah imperidfaabl^ naturb, di* that it &Si 
fiot appear that the vojragii could hot hdVe bfecii 
pufsued, as In IbaMHdge v. -Arri&d»(d), Thompson 
f. Royal E^hange Asiurance (ft), Anderson v. W^aBiar (c), 
Patitersoji v. Ritchie (ef ), JffiSfnf v. Ifoy^il Bkxhange A3^ 
^t&ande{t): iti the latt^ Ciise, the language of tbb 
Cdttit i^iiew^) that thie deeiribil Would be othei*iiris^, 
Where the gobds are of a perishable nature. In 7^c»?ijJ- 
son t'. Boyal Exchange J^sSfimfice^ thiere wsks d clause 
bxceptiiig the hrtderwriter* from p^rticlilar aveii^. Ih 
the present ihSUthbe, tfaf^ fourths of the cargo Was lost 
or ddtnaged in iueh h Wajr; that it wbuld hUve been ih«- 
jtlKoas to thi! owners to haired sent it dn; inasmuch liS the 
wini^ aflfeeted by salt Wat«^r WOttld become Worse evtery 
dflt^. In Bmer V. Ckriitte (/) this loss WAs hblden to be 
Idtal^ becattse Ae fillip ii^?er drrived, though a modi 
hrrger prdpoitiOA of the cargo ihtmkinM tinihjiii^. At 
HH ivtent^ th6 imuren hkHng taktin no mpi to n^difttk 
die abandonment till two months after ihey r6ceiyM 
notice^ and three of them^ after a publi6 meeting was 
tailed^ hating ordered the Plainti^ to db the best, must 
be taken to hate acqaiesced^ and cannot now resist thk 
Plaiatiik' demand. 
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Taddy Seijt) fer the Defendant. Heri$ waa no iaUl 
loss, s considerable 'proportion of the casks hating be^ 
sated ; nor was the cargo in such a state as to warrant 
an abandonment^ Tl pipes and 43 hogsheads remaihing 
oninjured; but if it was, the Pkintifis, under the suIk 
seqiient cireumstanees^ cannot reooter for a total loss^ 
a policy of insurance being onlj a contract for indem^ 
nity, under which the Plaintiff can claim no more than 
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1B£1. he has actually been deprived of. Patterson v. Ritchie* 
Unless this principle be resorted .to» continual difficulty 
must be experienced on the question, whether tlie loss 
in any case is total or partial) and what degree of loss 
shall be esteemed total ; a point on which the customs 
of various nations and {he opinions of text writers have 
always differed; some requiring a loss of the whole 
subject matter of insurance^ as under the old French 
law ; others, only three-fourths^ as in the new Code de 
Commerce^ Pothier^ 186. It is, therefore^ that in Falkner 
V. Ritchie {a)f Lord Ellenborough complains of the loose- 
ness and generality of the expressions in Go$sn. Withers. 
'Manning v. Newnham turned on the point, that the 
voyage could not be pursued (there being no ship at 
Tortola% not on the ground that it was not worth pur- 
suing. Here^ part of the cargo having been saved and 
landed at the port of Bristol, a ship might have been 
procured, and the voyage might and ought to have been 
pursued. What happened was not a total loss of caif[0^ 
but a retardation of the voyage. In many instances, a 
greater proportion of the cargo has been lost than in 
the present, and yet the. loss has not been deemed total ; 
as in Glennie v. London Assurance (i), Thompson t. 
Rm/al Exchange Assurance^ -Wilson v. Roi/al Exchange 
Assurance^ As to the meeting of the underwriters, only 
three attended it, and they could not bind the others. 

HuUockf in reply,. observed, that in Glennie v. London 
jissuranccy there was no abandonment ; . and in Falkner 
V. Ritchie, the recapture was known to the insured before 
the abandonment was made. 

Dallas C. J. Under what circumstances, generally 
speaking, the assured has a right to abandon, so as 

(a) % M. isf S. sfo (S) %M.&S. 371. . 

to 



IN THE Second Yeab of GEO. IV. 



105 



to state a rule applicable to all casesi is a question of 
extensive importance and difficult consideration; and 
this appears from -the variety of opinions in the text 
writers, and the number of cases that have been de« 
cided on the subject. That he has in some cases a 
right to abandon, is clear ;*and also, that in case of 
abandonment after a capture, the abandonment is super- 
seded if the ship be recaptured and pursues her voyage 
beneficially. As this is a case where the ship has been 
lost, and the cargo materially damaged, is the assured 
bound to send on the goods taken from the wreck ; and 
if so, in what proportion is he bound to send them 
on ? Is he to send only when half is saved, or a third, 
or a quarter? Is he bound to send them on at all 
events, or only under certain circumstances? That the 
rale on this subject differs is clear from the various text 
writers; some stating it at a fourth, some at a third, 
and some at a half; we must therefore act on the custom 
of the country in which the loss happens. I own I long 
thought, that, if the profits were reduced one half, it was 
not incumbent on the owner to prosecute his voyage ; 
whether or no that doctrine (which may be collected 
firom some expressions of Lord Mansfield) be sound, 
or whether the observations made on it by Lord EUen^ 
borough be just, we are not driven now to decide. My 
opinion is formed on the circumstances of this particular 
case^ and I wish distinctly to be understood, as not 
laying down a rule for any othe^; because^ in a system 
<^sucb importance, and where there is such an apparent 
conflict among the cases, I should be sorry to afford a 
ground for further doubt, by laying down the rule too 
generally. But the circumstances of this case do not 
require that I. should do so. What are the facts of this 
case? The ship was completely lost; the cargo, which 
was taken out of a hole cut in the ship's side^ was covered 
.with the sea for nin^ hours at a time, the greater part of 

H 
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ft #&^ hfitteriilliy dkihaged, and ih such a state alt to 
render it linfit to be carried to a greater di^stttnce. 
Only 7 1 pipe* artd 4d hogsheads were soahd, dtid tHfe 
figured had originally intended td dispt^e of 100 pip6s 
l^t thb port tiear which the loss happeh&d. This assttreid 
iinrttediately gave notice of abandbmheiit,' and ealKM a 
tiiMihgof the Underwriters, whidi tbreb c^f tb6ti^ dttetid^, 
iM kathorised the Plaiiitifis tb act for th^ benefit bfall 
cbriccfrriied, taking no other step till faftfer an interval of 
im hionths. ThAt the cfept&in acted fbf thfe htnthk df 
all coricei-ned is felear, fhjm thd testiihotty bf all tht wit- 
ftelr§6s; but, tiibtigh hb did aet M the b^hefit df all 
AS^mrh^, If ffie^ ihstir^ has a H^t to iridlst on k legri 
objeaidh; be tfaust have m benefit of tbftt bbjeetidfi. 
l^dt Ms hfe stich rfght iii tfi!§ c^se, bir has lie beto bdtlhd 
19^ bUr bwii ^6is or tbi^ abt^ bf bth^P the kw i% thit 
^fe ^s^rM sbiill ab^ddh in reasonable time, that b^ miy 
it&t^hftb s^ whether it may h^ hibre to his iittetm 
kdt tb abandon ; he ifiiist^ therefbr^, in rea^Mible trnie, 
(&hd what i^ iisai^onabt^ tiihe is A ihatter of law far the 
dScfeibh bf the* Cbiirt) give notice df abaindbnment. What 
it reft^abte ttine in each case^ niust depii^d on ditntil- 
stiEini^. Wheii the loss bappeftif ih a fotieigfi ebmftry, , 
tbere are no means of gitin^ imtiiediate notibti here : if 
tfotice b«f giveh therte, the agetit for ttll purties tbere 
mtfst kct ^ beneficially as he ean for All But if the 
Idss happen in tbii^ country, and ndtic^ of abandonment 
be dnlj^ ^ivet^, fh>m thdt moinelit it becomes th^ duty 
6f the underwriters to send down aH agent tb do hk 
best Here, the earliest notice of abandonment was 
^Ven ; btrt if the law were to eompc^ the assured to 
give the estf Itest noticef of abandonment, and at the same 
iStoe rflow the miderwriters to lie by and afterwards 
reftite to iiecept it, there wotitld be Kfo mutuality of oUt- 
gfttion bctwe^ them. The question, ther^snne, k, 
^llieAei^ ib€ toderwrrtersy by lying by ki the present 

instance, 
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Itifetftttc^, have not induced t!ie assured (o believe that l8i?f, 
the abandonment was acquiesced in. H^fe, the notice 
Was given in December^ the insurers were cdlled to* 
gether, and, aflct- having done nothirtg during nearly HAitftisow. 
three months, they interpose just before the sAle tak^s 
j)tace. where, there are circumstances to sheW an ac- 
quiescence, ft is not allowable fof the underwKters, afteir 
such an acquiescence, to come forward and interpds^. I 
think there was such an acquiescence hete. . If it Weife 
necessary, t ijiight go farther, arid ^ay the Cargo wds 
so damaged and reduced as to refider the tbss iblH ; 
bill, on the ground of the underwriters having actfuf- 
csced in the abandonment, and narrowing my decisfota 
to the circumstances of the pre'setit case, I thiilk the 
Flaintifis are entitled to judgment. 

Fark J. I am of opinion this was a tofel IbsS. Aff^r 
what has fallen from iriy Lord Chief .fuStice, it \i h6t 
necessary for me to go into the whole cdse, biil 1 rtl^ 
be permitted to doubt whether it Is fiecessafy to narrow 
the old rule respecting abandorimerii ; atid I fhhik tfrdt 
some of the cases on that Subject carifibt b^ stipj/dWeft 
to their full extent. 1, for one, ha^e riever been &We 
to comprehend the case ot Falknet V. MtcMej \^htelt 1 
have the less hesitation ii\ avowing, inaSttiuidH as' tire 
Lord Chancellor and Lord Redesdale haVe' ^ipressefl 
themselves to labour tinder the same diftculfjr. But 
Hunt V. The Royal tlxctiange 1 think to the {inr^bSfe 
for the case before us, especially in the arguments of the 
Judges; the cargo, there, being of an imperishibte 
nature, the Court confihedt themselves to treating ft ^ 
a case of retardation only ; but Lord EUenborough %k\A 
^< If indeed the cargo had been of a perishable fiature, 
this would not have been a case of retardation only, 
but of destruction of the thing insured.^ 

As 



108 



CASES IN MICHAELMAS TERM 



[1821. 




As to the point relied on in the present case by my 
Lord Chief Justice ; the underwriters, having never re- 
pudiated the abandonment till the end of Februaryj 
must be taken^to have acquiesced in it. It being clear 
that the assured must, if he abandon^ immediately 
elect to do so, it is but fair that the underwriter should 
also, as soon as may be, make his election. If the un- 
derwriter says he will not accept the abandonment, the 
assured may elect to proceed for a total loss, or continue 
his voyage; and where there is an obligation on one 
side, there ought also to be one on the other. In one 
stage of Smith v. Robertson (a), in the House of Lords, 
the Lord Chancellor evidently felt such dissatisfaction 
at the decisions of Bainbridge v. Neilson and Falkner v. 
Bitchie^ that he wished to have the point argued before 
the twelve Judges. Smith v. Robertson was afterwards 
decided upon a collateral point, and it became unne- 
cessary to give any opinion on Bainbridge v. Neilson and 
Falkner v. Ritchie. But the Lord Chancellor said (&) 
<< An election might, it was .contended, be made in 
these cases, to abandon or to take the chance of re- 
capture^ and claim for a partial loss. But here, they 
said, they had made their election, and that this was 
founded on their right to do so ; and that, at the time 
they claimed, they had the right, because a present de- 
mand could not properly be made without a present 
right ; and that if there was a present right, there was 
a corresponding obligation to accede to it de prtjesenti s^ 
evidently shewing, that he thought that the underwriter 
should say, at the earliest opportunity, whether he will 
accept the abandonment or not. On a subsequent 
day, his Lordship said, in the. same case, that the 
underwriters could not be allowed to say that the 



(a) a Dow. 474. 



(^) Ibid. 479* 
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loss was not total, after they had admitted, that it jg^i^ 
was, and acquiesced, in the abandonment as for a 
total loss. Upon the same principle, I am of opinion 
that here is enough to satisfy the Court, that there 
was an acquiescence or silence on the part of the un- 
derwriters, which admits that the assured were acting 
in the best way for the interests of all ; and I am of 
opinion, that this acquiescence has completed the right 
of abandonment. 

' BuRAouGH J. Most of the cases connected with the 
subject of insurance depend on their own particular 
facts. It is admitted that, if the loss here was in its 
nature total, the assured have a right to recover. I 
think the, loss was in its nature total. The ship was 
wrecked, and the greater part of the cargo damaged and 
under water for nine hours at a time. Did the loss 
continue total ? The Plaintiffs abandoned on the 23d 
of December^ and gave the underwriters notice, , that is, 
they insisted on a total loss, and followed it up in the 
best way they could. The Defendant, having never 
interposed during all this time, must be taken to have 
accredited what the Plaintiffs did. A meeting of the 
underwriters was called, and if this was not the usual 
way t>f proceeding, it should have been so stated in 
the case. A certain number of them attended; and 
my opinion is, that the Defendant was bound by 
what was done upon that occasion. The underwriters 
who attended authorised the Plaintiffs to send a per- 
son to Bristol^ at* the expense of the underwriters, to 
superintend the preservation of the cargo, and to act 
in every respect, as if there had been no insurance. 
As this part of the case stands, it is as much as to say 
that the policy was at an end. — The case then goes on, 
<< and the Plaintiffs accordingly sent a person to Bristol 
for that purpose." Under these circumstances matters 

went 



il« 



laau 




^ent m 4 considerable time^ and till th^ 28^) of jpishrUT 
aacyy there was nqt a word of objeptioD on the part of 
the Defendant ; a noti^ne to countermand the sale of the 
damaged wines ^^ then sent, after the sale bad been 
adyertiaedy and wbeu all c^^qpQrtunity of forwarding the 
wioes with adv^tage by ^unotber vessel was losi tq thf^ 
Plaintiffit. 

This case does not trench on any former decision, but 
depends on its own circumstances, and clearly entitles 
the Plaintiffs to recover for a total loss. If the under- 
writers meant otherwise, they should have acted other- 
wise; as they have acted, they must be taken to have 
acquiesced in the abandonment 



RicHARosoN X I think this was such a losif as |^va 
the assured a right to abandon, that subsequent circular 
stances have not taken away that right, and that there- 
fore the Plaintiffs must recover. In Mitchell v. 'Eiie (a), 
Jshhurd J. and Bulier J. expjressed an opinion^ that|» 
where a voyage is lost, but the property is saved, the 
owner may abandon. In Maiming v. Newnham^ thasama 
opinion is expressed. That doctrine^ perhaps^ ia {m$ 
carried so fiir now ; it is not every loss of voyjige ^h^ 
will justify an abandonment; — a retardation is oo^ 
su&cient ; but that there may be losses of voyage whie)^ 
will justify an abandonment, is admitted in ^ las( 
case of Hunt v. The R&gal Exchange^ and thai tOQ 
by those Judges who had most contributed to narrow 
the former doctrine. It seems to me, that the pre? 
sent is a loss of voyage of that description. What are 
the facts? The ship is thrown on her side, exposed 
to the operation of wind and tide ; at high tide full of 
water, her cargo floating within, it being uncertain 
whether or no it might nut perish the next hour. The 
l^handonment was then made under circumstance which 



(•) I r* JL 415. 
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fully warranted it. Endeavours were made, at a great 
expense, to save part of the cargo, but in the result, it 
appears, that three fourths of the whole cargo was spoiled 
or lost ; and, in the opinion of aU the witnesses, it was 
for the interest of all parties to finish the adventure at 
BrisloL This was a total loss of ^Q^ysLg^ } f^d, thoiqgll 
there was a partial recovery of one ^iirth of \hjf> ^rgo, 
the facts being such as rendered it prudent fqf tb^ 
owners not to proceed further, this wis ^ {os; whic^ 
warranted the notice of abaiidonment. It is ;|p^teri^ 
that that part, of the cargo which was damaged Icff \\^, 
sah water must have become worse by delay, and con- 
sequently by carriage on to Ireland. I also agree, that,, 
if the underwriters intended to resist the iibandopmenti 
they should have taken that step with more promp^^t 
tilde, instead of waiting two months. 

Judgment fbr the PkintifR* 
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^^'^1* Davison v. Mekibben. 

A ▼esse! T^EBT on the pilot act. (a) The declaration^ cod- 

{romLottdon tained two counts ; one for assuming, and the 
toBei/ashmd Other for continuing in, the charge and conduct of a ship 

P^^^^^ or vessel proceeding down the river Thames^ without 

Tbamet on being duly licensed so to act, after a pilot duly licensed 

her voyage to and qualified had offered to take charge of her. Plea, 
not laden ' general issue. At the trial, before Dallas C. J. {Wes^ 

with corn, minster sittings after Hilary term last) a verdict was 

ir*"'b^' found for the Plaintiff, for a penalty of 20t, subject to 

iMscuitt, is not ^^^ opinion of the Court, upon the following case, 

within the By the stat. 46 Geo. 3. c. 97* s. 2., it is enacted, 

oTSe "^"^ that every person exporting com, grain, meal, flour, 

e. 19., which bread, or biscuits, from Great Britain to Ireland, or from 

exempts from Jreland to Great Britain, shall declare before the col- 

of taking a lector, comptroller, or other chief officer of the cus- 

Trinity House toms at the port from whence the exportation is about 

p ot on board, ^^ ^^ placcT, that such corn, &c. is intended to be ex- 

au coastmg "^ 

vessels, and all ported to Great Britain or Ireland, as the case may be; 

/rwA traders ^n^j g^ch exporter shall thereupon receive the like 
usmg thena- , ./. , . , . 

vigation of the cocket, certificate, let, pass, or transire, as is given and 

Thames as conformable to all the like regulations in force, and in 

case of goods sent coastwise from one port of Great 

Britain to another port therein, or from one pprt in 

Ireland to another port in Ireland. 

The Levant, the ship in question, during the 

last eight years, had been employed as a trader 

between Belfast and London, except one voyage, 

when she went to Liverpool. On the ISth April, 

1821, she was proceeding down the river Thames, 

(a) s% Oeo, 3. r« a9« /• 34* 

bound 
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bound for Belfast^ being laden with a general cargo 
of tea, sugar, seeds, wearing apparel, &C., but not 
with corn, grain, meal, flour, bread, or biscuits. The 
Defendant was then master of the ship, and refused to 
allow a licensed pilot to take charge of hen There are 
two o£5ces in * the custom-house at which ships report 
and clear out, the foreign ofiice and the coasting office. 
The Levant cleared out at the foreign office. A clerk 
from the custom-house stated, that she would have re- 
ported or cleared out in the same manner, had she been 
loaded with corn. Whether a ship shall report or clear 
out at the foreign office or coasting office, does not 
depend upon the cargo she carries, but the place from 
or to which she is bound. The same clerk treated all 
Iriih vessels as foreign. Irish vessels pay a dock 
duty. 

If the Court should be of opinion that this vessel 
did not, under the cirpumstances above stated, fall 
within the saving clause contained in the second section 
of the pilot act, (52 Geo. 3.) which exempts from the 
obligation of taking a Trinity^House pilot ,on board all 
coasting vessels and all Irish traders using the navigation 
of the river Thames as coasters^ then the verdict was 
to stand ; if not, a nonsuit was to be entered. 

The case was argued on a former day in this 
term. 
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Lens Seqt., for the Plaintiff. This vessel was not a 
coaster within the meaning of the act of parliament 
on which this action is brought. A coaster is a vessel 
which goea from port to port in Great Britain, and 
which, being never absent in foreign parts, may be sup- 
posed to have so constant a knowledge of those ports 
as not to require a pilot. That vessels coming from 
Ireland to the Thames are not considered coasters by 
the legislature, appears clearly from the provisions of 

Vol. hi. I 46 Geo. 
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4% G«>. 3. c. 97. 5. 2., for there, in order to favour the 
com trader vessels coming from Ireland to the Thames 
with a cargo of corn, are allowed the privileges of 
MwnBBEN. coasters; but such an enactment would have been super- 
fluous, iir vessels coming from Ireland to the Thames 
generally, were deemed coasters. 

i^aughan Serjt, for the Defendant. The question arises 
solely on the construction of the statute 52 Geo. 3. 
c. 39., and the statute 46 Geo. S. applies to a di& 
ferent matteh The object of the legislature was, to 
guard against the damage which might arise from un- 
skilful pehK>ns navigating the river Thames ; and many 
vessels, which, from the shortness of tfadr voyages, 
may be stip^sed to frequent the Thames as much as 
coasters, are allowed the privilege of navigating the 
rive'r widiout It pillot ; %s colliers, vessels trading to ^(tt- 
tt%, the Catiegdt^ and Bdlftc, dl constant traders in- 
wards, from the ports between Boulogne inclusive, and 
thie iaitiCf and 'dtheirs ; all which are merely specified as 
examples, and not as denning die limits of the privi- 
lege. So that vessels trading regularly from Jtrelahdy 
and, thet'efox'e, using the river 'five or six times a year, 
must be deemed to Ihll within tlie same principle, be- 
sides Whf<9i, this is a penal statute, which ihe Court 
will not construe with severity. 

Lensf in i'eply, observed, that, the statute was rather 
t^emedisLl Aah penal, being intended to prevent the inis- 
diiefs whicli had before arisen from the want of a skilful 
pilot, in a river so crowded as the Thames. 

5>AIXAS C. J. My present impression is, that this 
Vessel was hot a coaster within the meaning of the 
52 Geo. 3., and that trading from Ireland to Great 
^tiaihU n6t, in the ordinary sense df the word, coast- 

u 
IBg. 
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ing. In oitier to see whether a vessel trading ftem, lUl. 
Ofifai Britain to Ireland, or from Ireland to Gfvii^ mv**^ 
Brttaiuj conie$ within the meaning affixed by the l^s* %. 

lature to the term coaster, we most see whiit is the 
meaning given to the word in other acts of parliament, 
as in the 31 Geo.^. c. 39., and 4G Geo. S. c. 97. It 
seems clear^ from the language of those acts, that by 
'* coasters," are meant, vessek trading from ^nd to any 
port or place or ports and places in Gre^ Britain^ pr 
from one port of Great Britain to another port therein, 
or from one port in Ireland to another port in Itehndj 
ssady therefore^ speahibg at the moment, I think this 
was not a coasting vessel. If not protected as a coaster 
by the 52 Geo» 3., is she within the protection of the 
46 Geo, 3. ? The protection of that statute seems not 
to be aflFordcd, on account of the employment of a vessel 
in a particular voopnge^ but on aceomni of her convey- 
ing a particular cargo. Some little difficulty arises 
with me on die expr^^^ioms of the 52 Geo. M. ; ^nd as 
^* all Irish vessels using the Thames as Opasitef^" are 
mentioned ii|i the second section of that stsit^tef 1 
should have 'thought, had it not been ibr exprfessbns in 
Ae other statute, that the esoemption was apfdied 1^ 
reason of the employment, and not by reason of tbe 
particular cadrgo, especially when the ^nsiii^tbe Th4tnies 
as eoasters," seems contrasted with the nsiag it us 
strangers or as Ibre^ vessels. But tibe 4$ Qexk ^ h 
positive as to the caoiff^ and will not adinir of tbia 

PaJsk J. <^ the same ^inon. 

BuEEOvaH J. I have great doubts n^ the sutyecl. 
Thereis no reason why a vessel frequenting the TA^mes^ as 
this vessel did, should employ n pilot ; the principle bei^ig, 
that lorein^ vessels di^idd he piJbted, b^ iict, ves^ls, 
the crews of which, from frequent navigati^qi^aj^j.)^ 

I 2 sup- 



116 CASES IN MICHAELMAS TERM 

1821. supposed to know the river. It is not necessary they 

Davison* should be coasters; it is sufficient if they use the T/tgrnes 

V. as coasters ; and no other certain meaning can be affixed 

^^*™"™* to the words « as coasters.*' 

RicHARDSOif J. declined expressing any opinion, as 
the case was to undergo consideration. 

Dallls C. J. afterwards said that the case might 
be considered as decided. 

And nowy the Court awarded 

Judgment for the Plainti£ 



ivbv.4i* Fuller v. Abrahams* 

JMdf that a J^ BARGE being put up for sale by auction, the 

didnotTc- Plaintiff addressed the company present, saying, he 

qoire any pro- had a claim against the late owner, by whom he said he 

pertyundera i^^^j y^^^ jjj Qged . whereupon no one offered to bid 

•ale by auction . 

at which he against the Plaintiff. The auctioneer refusing to knock 

and hif friend clown the barge to the Plaintiff's single bidding, a friend 
Wdderst^the ^ ^^ ^^® Plaintiff's bade a guinea more, and the Plaiiftiff 
rest of the then made a second and higher bidding, amounting, 
AteJ^^fi^m ^^^^^^^ *^ ^"'y one-fourth of the prime cost of the 
bidding by the barge* The auctioneer, being indemnified by the vendor, 
purchaser's ^jj^ jj^^j taken the barge in execution, refhsed to de- 
he had a claim ^^^^ ^^® barge to the Plaintiff, and he, having sued for 
against, and the barge in trover, the foregoing facts were proved at the 
nsedb th ^*^ before Dflffo^ C. J., London sittings after Hilajy" 
late owner of term, 1821, when his Lordship charged the jury, that 
the article. there was no legal sale under the circumstances. The 

jury, however, found for the Plaintiff. 

A rule nisi for a now trial having been obtaitied on a 

former dayi . 

Pea 
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Pell Seijt. now shewed cause against the rule, con- 
tending, that this was a case peculiarly within the pro- 
vince of the jury, and that no fraud had been proved. 

TAi Courts however, being clearly of opinion that a 
sale under these circumstances could not be supported, 
made the 

Rule absolute. 




House v. The Treasurer to the Commissioners j^^ ^^ 
of the Navigation of the Rivers Thames and 
Isis. 



'THIS case, the facts and arguments in which are suf- Trespass In 

ficiently stated in the following judgment of the ^^^ named 

Court, which was now delivered, was argued in Trinity ^^™^* 

term last, by Peake Serjt. for the Plaintiff, and Lowes of the Plaintiff, 

Sent, for the Defendants, when the cases of Thornton *^1 *^/"^ 

'^ taking his 

V. Williamson (a). Compere v. Hicks (6), Martin v. Val* goods and 

chattels. 
Pleas : zst* not guilty, to the whole declaration ; adly, as to part, a special 
\ptea of license ; jdly and 4thly9 as to parts certain special pleas, on which 
the jury were, by consent, discharged from giving any verdict ; jthly, as to the un- 
named closeiy lib, ten. The replication took issue on the plea of not guilty, tra- 
versed the license mentioned in the ad plea, and also new assigned on that plea ; 
and) as to the unnamed closes, contained a nrdle prosequu The rejoinder took bsue 
on the traverse, judgment was suffered by default on the new assignment, and 
the cau^e went down to trial, as well to try the issues joined, as to assess the Plain- 
tiff's damages on the new assignment. The jury found for the Plaintiff on the 
general i>sue (without any damages) ; for the Defendant, on the plea of license;' 
and assessed to the Plaintiff, on the new assignment, one shilling damages and one 
- shilling costs : Held, that the Plaintiff was entitled to the general costs of the cause, 
including those of the trial, the costs of the issue found for the Defendant being 
Ideducted, but no costs beinj^ allowed to the Defendant on that ismei 

{a) 13 EasU Z9X* (^) 7 ^« ^* 7^7* 

1 3 knce^ 
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1821. lam (a), Brooke v, mikt(b\ Daif v,flfln*^(c), Grj/^ 

V. V, HoLder (/), w^re cited. 

The Commif- 

" THAMES. Dallas C, J. The PlftintiflF has pbtaincd * rule, 
QftUipg on the Defepd^mt to $be\ir cause why one of the 
prothonotaries of th;s court should not tax the Fl^iotifP 
his full costs of this cause, deducting therefrom the costs 
on the issue found for the Defendant, but not allowing 
the Defendant any costs on that issue. 

This is an action of tmpMa» Amt trespasses charged 
to have been committed by the commissioners in some 
named and some unnamed closes of the Plaintiff, and 
' also for seizing and taking his goods and chattels. The 
Defendant pleaded, 1st, hot guilty to the whole declar- 
ation ; 2dly, as to part, a special plea of licence; and, 
Sdly and 4thly, as to part, certain special pleas, on 
which the jury have, by cortwgnt, been discharged from 
^ving any verdict; apd, 5tbly, as tQ the un^Qamed 
closes, Ubenm ienementtim. 

The Plaintiff, by his replication, took issue on the 
plea of not guilty ; traversed the license loeqtioned in 
the 2d plea, and also new-assigned on that plea ; wd' ^ 
to the un-named closes, entered a nolle prosequi. 

The Defendant, by his rejoinder, took Issue on the 
traverse, and suffered juilgment by default o|i the new 
assignment ; and the cause went to the assizes, as well to 
try the issues joined, as to assess the PlauUifF> damages 
on the new assign noent. 

At thp trial ihe jury found a verdict for the Plaintiff 
on the general issue (without aises^ing thereon any d^- 

(a\ I East, 350. {d) 8 T. Jl. 466, BulLsj^. 

(h) % U. MI. 4«« Uuilocl (e) s Eait, %(iU Hull. 465. 
on Costs f 1 1 J. (/) AfitCfL 7i%%. 



[c) 3 r. 1^.654. Hull. ^74' 
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mages) for the Defendant, on the plea of license; and 1881* 
on the new assignment, they assessed to the Plftinttf 6M 
^hilling damages and one shilling costs. 

The rules established by Ppstdn v. Starmay {a\ TrbU TTic Co mmit- 
man v. Holder (6), and other cases on the one part, And ^""•^ ** ™ 
by Day y. Hanks (c), Griffiths v. Davies (rf), and Other 
cases on the other part, seem to amount to this { that 
where the Plaintiff's demand is altogether dented by the 
I)efendant*s pleas, and at the trial the Plaintiff obtains 
fL verdict for part of his demand, and the Defend^t 
obtains a verdict as to other part, the Plaintiff is entitled 
to the costs of the issues found for him, whidi hietucb 
^he general costs of the trial, but do not include the 
costs of the issues found for the Defendant, on which 
last- mentioned issues, however, the De/endant is fiot 
entitled to claim any costs frqm the Plaintiff; but trhere 
the Defendant suffers judgment by default as to paft a£ 
the Plaintiff's demand, and pleads only OA to bth^ 
part, and the Plaintiff takes issues on the pleas, and $k 
the trial all the issues are found folp the Bcfeindant, 
there the Defendant is entided to the costs of the issues 
found for him, and the Plaintiff is entitled only to the 
costs of the judgment by default* 

It seems to us, that the preient ca^s falls within the 
former of those rules ; for here the Defendant, by plead- 
ing the general issue to the whole declaration, made it 
necessary for the Plaintiff, in order to get rid of that 
plea, which would otherwise have barred his whole 
action, to go to trial at the assizes, and he could not^ 
hy any other means have obtained damages or costs on 
the judgment by default ; the Plaintiff, therefore, having 
obtained a verdict on the plea of the general issue, and 
on assessment of damages on the judgment by default, 

Ua) 5 Eajtf^Si. (c) 3 T.R. 654. 

\b) Ante,h %%%. (d) 8 T.R. 466. 

14 U 
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18^1. is entitled to the general costs of the cause, including 
* „ ' - ' those of the trial, the costs of the issue found for the 

nOUSB 

19. Defendant being deducted, but no costs being allowed 

The Conimis- to the Defendant on that issue. 

"^!?^^ * . In this cas^ the learned Judge certified, under the 
statute (a), that the trespass whereof the Defendant 
,was found guilty was wilfully and maliciously commit- 
ted by him. It has been argued on behalf of the De- 
fendant, that this certificate cannot avail, because the 
statute^ it is said, does not apply to trespasses confessed 
by a judgment by default, but only to such whereof the 
Defendant is fouiid guilty at the trial : and although 
this Defendant has been found guilty on the general 
issue; yet that, it is said, will not avail, because no 
damages have been assessed under that issue. On this 
point we consider it unnecessary to give any opinion, 
because^ independently of the certificate, we think that 
the Plaintiff is entitled to the costs of the trial, being 
the only mode by which, in conequence of the Defend- 
ant's pleadings he could obtain an assessment of damages 
no the judgment by default. 



(a) 8 & 9 it; 3. e. lu j.4. 
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Hen^y Machin and Mart Vesset t^* Euzabeth j{^. ^^ 
Reynolds. 



n^HE following case was dircctedi by His Honour Bequest of 

the Vice-Chancellor, to be sent for the opinion of pe«on^ty to 
. . -^ ^ testator'i aster 

tbl9 Court. and nephew 

Jokn during thetr 
joint livety 
share and share alike* and to the survivor for life» in ease there should happen 
to be no issue living of them, or either of them ; but in ease botht or either, should 
leave any issue, to the survivor of the said sister or nephew one moiety of the per- 
sonalty for his or her life> the other moiery» or such psrt of the same as should be 
thought neetlful by the executor of the party dying and leaving issue» to be applied 
to the maintenance and education of all and every the child and children of the 
party so dying» during the re>pectijkfe minorities of such child or children ; and after 
the death of the survivor of the said sister and nephew* the survivor's moiety in the 
personalty* or such part thereof as should be thought necessary by the executor of 
such survivor* to be applied to the maintenance and education of all and every the 
child and children of such survivor* during their respective minorities* and when and 
as i^uch .wveral children of the (sld fister and nephew (if there should be any; should 
respectively attain their age of a r, the whole of the said personalty unto and equally 
amongst all of them* share and share alike i and if but one* then to such only child : 
the persons who eventually should have the payment of the shares to have due regard 
to the expenditure of the children during their minorities* in order to the divisioa of 
the pro}ierty being made as equal as possible. But if the nephew only should have 
issue living at the time of the death of sur%'ivor of sister and nephew* the property waa 
to be divided among all his children* in such shares as he by will should appoint ; and 
in default of such will* equally among all such children. If the sister and nephew 
should both die without leaving is^ue* the property was given to such person or per* 
sons* in such shares as the survivor of sister and nephew should by will appoint ; and 
in default thereof* to testator's personal representatives. 

Then followed a devise of real estate to the sister and nephew for their joint jiveq^ 
and to the survivor for his or her life* in case there should be no issue living of 
thenif or either of them ; but in ease both, or either of them, should leave any 
issue f then to the survivor of the sister and nephew one undivided moiety of the 
real estate for his or her life ; the rents and profits of the other undivided moiety 
to be applied to all and every the ch*Id and children of either of them (the sister and 
nephew) so dying* during their several minorities* if there should be occasion for ity 
in like manner as was directed regarding the personal estate ; and after the death of 
the survivor of the sister and nephew* the remaining moiety of the rents and profits of 
the real estate was to be applied in like manner* if there should be occasion* to all and 
every the child and children of such survivor* during their several minorities ; and 
when and as Euch several children of the sister and nephew (if any such there should be) 
fjiould respectively attain their age of %i the whole of thf real estate was ^iven unto 

¥4 
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1821. John Vessel/ was, in his lifetime and at the time of his 

death, possessed of considerable personal property, and 
seised of an undivided third part, in certain messuages, 
lands, tenements^ and hereditaments called Upper Hes- 
and equally grave Farnty in the pariah of Smdkwelh in the county of 
^rfhildJin, Notti'ngham, by virtue of an indenture of demise, dated 
shan^^i?^^ ' tbQ ?W Sepiem^er^ 1 788, whereby the wid TOeJtt^l|ge8, 
•iw iJifccj if laads, teqe(i^^ntsi, and h^eciilamont? were itemized to 
^fii *» teniiots ^^^ and two other persons therein named, theij' beirs 9q4 
in c9i«moft^ ^^signs ; to hold to them, their heirs and assigns, as te- 
reftectif/^^ nants in common, during the lives of the persons therein 
iTch^andaj^ nainpdt J-iygry of aei^In was endorsed upon the deed. 

sign , forever} j^^ Vesaey. by his will, after various specific and p#- 
apd ID ca^e tqc j^ ^ * ■ 

ii^er and n?- cuplary legacies, gave all the residue of his personal 
rfiev should ^^^jg ^ji(j effects, pf what qature apd l^ind soever, m 
^^jg^!^j^^^pr^ follows; the interest, dividends, and proceeds arising 
tlier§bein|p ' ffon) sijch resiju?, to his sister, Mary Vess^^ and his 
'?f"% d^^ nephew, Henry Maeiin^ during their joint lives, to be 
4er ii withoiit equally divided between them, share and sl^are alike, to 
hpue, t^e real ^^^^ f©^ x\\^\y respective u%e and benefit, ^nd tp the fejjr- 
2ven 7oG.M. ^^^or of them, during her or his life, in case there dfaould 
Held, th^tt hftppen tp b^ PQ issue living, lawfully beg9|ten of Ihepi 
^V\^ 'child of ®' ®"^'^^ ^^ i\i^m\ but, in ea^e both or either pf them 
Ae nephew, ' shpuld leave any such issue, then to the survivof of 
the only iwue |hemi the said sister ^nd pp phew PUP ippiety pp half- 
pj>ce%liFBaT P^^^ ^^'y ^^ ^^® interest, dividends, and proceeds of the 
the death of residue of thp personal estate, for and duripg his pr her 
the^evis<M-^ life ; the other moiety or half-part thereof, or such part 
keatti of % of the samp as should be thought needful, by the exe- 
devifior, a pujprs or administrators pf either of tb^ni, sp dying lApd 
(a fee simpip leaving issue as aforesaid, to .be paid and applied for 
(a remainder ^nd tpwards the maintenance, education, apd bringing 
Lt\ttrty? "P ^^"^^ *""* every the child and children of such of 
subject to be then^ the said sister or pephew so dying during their 
devested in 

W% by the birth of other children of the nephew or ipece or either of them, and 
determinable altogether in the f vent of such ch^d dyih|[ in the lifetime o^ t&e ai^h^, 
■<Jf tjttd^'r age wUnout xMuot . . .»-t. . - ; 



^fiyeral and respective minorities ; and from and nfter the . \^.2]* 
de^th of tbp survivor of th^m, tl^o said sister and iie- \ilcm^ 
pbow, the otiujr moiety or half-part of the ipterest, "v. 
(^ividcf^ds, and proceeds^* or sijch part thereof a$ should Reynold^ 
\^ thought proper by the executors or adminigitrators of 
fUQb survivor of them the sftid sister ai^d nephew, to be 
uppli^d in like manner^ fqr ^nd tovv^ardsi thg mahitenancQ, 
5^^d UringiRg wp of all and pv^ry the Qblld and chilcjrefi 
qf such survivor, during their several jintl respective 
piinqrities : ancj when ^nd as such seyerj^l children of the 
said sister and nephew (if any. such theve should happen 
Jo be) shoul4 respectively attain their age qf 2 1 year% 
then the whole of the residue of the ^id personal estate, 
uuto and equally amopg^t all such children of the said 
sister and nephew, share and share alike ; and if but 
one, then to such only child : the person or persons who 
eventually should have the payment of the above shares 
to Uavie due regard to the expenditure on such several 
and respective children during their minorities, in order 
to tliQ division of the said personal estate being made 
as equal as possible amongst them; but if it should 
happen that the said nephevr only ^hgqld have issue 
living at the time of the death of the survivor of them 
the said sister and nephew, then such residue of the said 
personal estate, was to. be paid Ju like manner, unto and 
amongst all his children, in such parts, shares, and pro- 
portions, manner and form, as he should by his last vvijl 
direct and appoint; and in default of such vviH, the 
residue of the personal estate was bequeathed unto and 
equally amongst all such children of the said nephew ; 
provided, that in case the said sister and nephew both 
died, without leaving any lawful issue of her or his 
body living, then the whole of the residue of the said 
personal estate was given to such person or persons, and 
in such parts^ shares, and proportions, manner and 
form, as tbe said sister and nephew should by will 
ifDpomti a^d in default th^eo^ to thi testator^s re- 
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1821. preventatives. All and every the testator's rea:l estate 
^jr^^~^ whatsoever and wheresoever was given and devised 
9. unto the testator's said sister and his said nephew 

RxTNOLDs. for and during the term of their joint natural lives, 
and to the survivor of them two, during her or his 
life, ih case there should ha])pen to be no issue^ 
living, lawfully b^otten of them or either of them; 
but in case both or either of them should leave any 
such issue, then to the survivor df them the said 
sister and nephew, one undivided moiety or half-part 
only of the said real estate, for and during his or her 
life ; and the rents and profits of the other undivided 
moiety of the said real estate, were to be paid and ap- 
plied unto all and every the child and children of either 
of them, the said sister and nephew, so dying during 
their several minorities, if their should be occasion for 
it, in like manner as was thereinbefore directed, regard- 
ing the interest and proceeds of the personal estate; 
and from and after the death of such survivor of the said 
sister and nephew, the remaining half-part of the said 
real estate was to be paid and applied in like manner, 
if there should be occasion, unto all and every the 
child and children of such survivor of the said sister 
and nephew, during their several minorities; and when 
and as such several children of the said sister and ne- 
phew respectively, if any such there should happen to 
be, should respectively attain their age of 21 years, 
then the whole of the said real estate was given unto 
and equally amongst all such children of the said sister 
and nephew respectively, share and share alike, if more 
than one, as tenants in common, and to their several 
and respective heirs and assigns for ever; and if but 
one, to such only child, his or her heirs and assigns for 
ever; and in case the said sister and nephew should 
both happen to die, without leaving lawful issue of her 
pr bi$ bod^, or there bein^ such, they should happen to 

di« 
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die under the age of 2 1 years and without issuei then 
all and every the said real estate was given unto George V. ' ^ 
Moselej/y of Famsfield^ farmer, his heirs and assigns for or. 

even The testator appointed his said sister, Mary R«™ou>3, 
Vesseify and his nephew, Henty Machine executrix and 
executor of his will. 

The testator died on the Sd day of February^ 1819, 
without having revoked or altered his will. Henry 
Machin and Mary Vessey (whq remains unmarried) arte 
his coheirs at law. Henry Mackinj at the death of the 
testator, had a daughter, Elizabeth Susannah^ who was 
then and is now his only child. On the 10th October^ 

1820, Henry Machin and Mary Vessey made an agree- 
ment ia writing with the Defendant, Elizabeth Reynoldsp 
whereby Henty Machin and Mary Vessey agreed to sell, 
and the said Elizabeth Reynolds agreed to purchase the 
said undivided third part of the said messuages, lands, 
tenements, and hereditaments devised by the will of the 
said John Vessey / and Henry Machin and Maty Vessey 
were, by the said agreement, bound to make a good 
title to the premises, and convey the same to the said 
Elizabeth Reynolds. In order to make title to the said 
hereditaments, Henty Machin and Maty Vessey^ pnying 
B compensation therefore, obtained of George ' Mosely^ 
by an indenture, dated on or about the 20th JatHiory, 

1821, a release of all his interest or possibility under the 
testator's will ; and by certain indentures of lease and 
release, bearing date respectively the itst and 22d days 
of January^ lb21, and made between the said Henty 
Machin and Mary Vessey^ of the one part, and Robert 
Swan^ therein described of the other part, reciting, 
among other things, the said indenture of demise for 
lives, and the will and death of the said John Vessey^ 
leaving the said Hetuy Machin and Maty Vessey his co- 
heirs at law, and turthcr reciting, that, for the purpose 
of destroying the contingent remainders expectant on 

the 



\ 




V, 



m CASES m MICHAELMAS TERM 

the life estates of the said Henry Machin and Jfirrjf 
Vessey of and in the third part of the messuages, land^ 
and hereditaments comprised in the said indenture of 
Rkynolds. demise, and given and demised by the said will of the 
said John Vessey^ by merger of the said life estates of the 
said Henry Machin and Mary Fessey, in their reversionary 
estate or interests of and in the same third part, as 
heirs at law of the said John Fessey .• It was witnessed, 
that, in 'purstiance and performance of the said agree- 
ment, and upon such consideration as were therein 
mentioned, the said Henry Machin and Mary Fe&ey^ and 
each of them, granted, bargained, sold, released, and 
confirmed, unto the said Robert Sawn, his heirs and as- 
signs (in his possession theii beings by virtoe of ft 
lease for a year, as therein mentioned), the said undi- 
vided thini part or shaiT, late pf the said JWn F^sse;^ 
of and in the said messuages, lands, and faereititamenis 
comprised in the said indenture of demise, to hoM tfaa 
aamc uttto the said Robert Swau^ hts beir« and assign^ 
for and during the natural lives of the persons named 
as tesiui que vies^ in the said indenture of demise, and 
the sQtvivor of them, freed and discharged of and from 
all the contingent interest givai arid devised, in and by 
the said will of the said John Fessey^ to the uses and 
4ipon the trusts therein limited, expressed, and de- 
clared, ^f and concerning tiie same, that h to say, 
famongst others) to such uses and upon such trusts, and 
for such onds and purposes^ and with, imder, and sub- 
ject to «ttch powers, provisions, declarations, and ^ree- 
Ynents, as the said Henry Machin and Maty Fessey^ at 
any thne or times, and from time to time jointly, during 
their joint lives* by any deed or deeds executed as 
therein was provided, should jointly direct, limit, and 
appoint ; and in default thereof upon such further uses 
and trusts, for the benefit of the said Henry Machin and 
Ma9y FesBiy respoctivdy, as ihereia w^rc menuaoed.*- 

Tht 
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The questions for the opinion of the Coiivt t^crt, first, 
whether Elizabeth Susannah Machin^ the clatighter of 
Henty Machin^ took any and Vhat estate in the said 
undivided third part of the messuages, lands, tene- 
ments, and hereditaments comprised in the indenture of 
demise, upon the death of the said John Vessey^ and 
under his said will. 

Second, whether the said Robert Swan, Henfy Machin, 
and Man/ Vessey respectively, took any and wliat estates^ 
interests, or rights respectively, in the said messuages, 
lands, tenements, and hereditaments, under the said 
deeds, dated respectively the 2 1st and 22d of January f 
1821. 



IBiBK 




ttuUocJc Scrjt., for the PlaintrflTs, The daughter of 
JFienry Machin took only a contingent remainder in the 
devisor*^ real property, under the will of the derisof. 
The devisor's intention, us it may be collected from 
various expressions in the will, was, that none of the 
limitations over should take effect till the death of his 
sistenf or nephew. There are many cases which de- 
cide, that when the expressions *' leaving issiie^ or 
" leaving heirs of her body," are employed, the issue 
intended are only those who shall be living at the 
death of the party who is to leave them. Fbrik V. 
Chapman {a\ Read v. Snell.{h) So the expression 
** when and as,'' applied to the period of a party*s 
coming of age, has been holden to mean, that nothhi^ 
>shaU vest till that time. A legacy tO A. B. when he is of 
such an age^ lapses, if he dies before the age indicated. 
The present will may be considered in two divisions ; 
that which relates to the personalty and that which re- 
lates to the realty, though the expressions are nearly 
alike in both. In that part which relates to the per- 



(fl)-x Petre Wms. 664. % 
J|g. €a. Ah. »9S. pU z$. 359* 



{b) %Ati.646. 
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sonalty^ the property is bequeathed to the sister and 
nephew and to the survivor of iheni, in case there should 
happen to be no issue of either of them living ; but in 
case either of them should leave any issue, then, in cer- 
tain proportions to such issue. So, as to the realty, the 
limitation over is, in case either of them shall leave 
any issue. That can only mean such issue as should 
be living at the death of the party. Then, as it could 
not be ascertained before hand who would or would not 
be living at the death of the sister or nephew, the re- 
mainders over, depending on an uncertainty, were 
clearly contingent; and as such, were destroyed by the 
conveyance of the 21st and 22d of January ^ 1821, the 
freehold interest on which they were supported, having 
thereby ceased. • What estates Robert Swan^ Henry 
Maclitn, and Mary Vessey^ respectively take by that con- 
veyance, depends on the determination of the question 
touching the remainders in the will. 

Pell Serjt., for the Defendant. The daughter of 
Henry Machin^ the devisor*s nephew, takes a vested 
remainder in the devisor** real property, subject to 
the life interest of her father and aunt, subject to the 
fund for Ihe maintenance of children, and subject to 
open and admit to participation, after-born children. 
This is the intention of the testator, to be collected 
from the whole will; he meant the children of his 
nephew and sister, to take at the deaths of the ne- 
phew and sister, (ind to take equally, which they 
would not do if the remainders were holdcn to be con- 
tingent, as the nephew and niece might then bar them, 
for want of a supporting freehold. The expression 
"ixiien and as does not fix the time of a contingency, but 
points out when a vested interest shall fall into posses- 
sion. Barasion*s case, {a) Goodtille v. Whitby, {b) Doe 



{a) 3 Rep*A^. 



{b) 1 Burr. %%%. 



H.Lea^ 
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V. Lea. {a) The lawfiiTOurg vested iiltdrests, aiid if 
.there are; any words to eiFect the testator's int^n- 
tions, they mu«t receive a liberal construction. Ives v. 
^gg^\{^) As to tliie- cases touching the expression 
^^leamng issue," they were, like all other cases on wills, 
decided on the particular instrument, and cannot be 
safely applied to the construction 6( any other. Ac- 
cording to the definition of WiUes C. J; in ParMnU^st v. 
Smith (c), there are but two sorts of contingent remain- 
ders, and the circumstances on which the present remain*- 
.ders are supposed to depend (namely the nmnlier of chil- 
dren that may be. living at the death of the nephew 
and sister) will not render a remainder contingent 
within that rule. 



1«9 
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Htdhck^ in reply, urged, that the greatest inequality 
in the division of the property might ensue, if these re- 
mainders were holden to be vested ; for if one or more 
of the, children should die, the sliare of the parties so 
dying would go to an elder brother, who might thus 
obtain eleven twelfths'of the whole property, while an- 
other brother had only one twelfth; that the rule 
touching contingent remainders, laid down by WiUes 
C. J., had always been deemed too narrow, and that 
the number of children who might be living at the 
death of a parent, was clearly laid dovrn hy Fearn as 
one of the circumstances which might render a remain- 
der contingent. 



The following certificate was afterwards sent« This 
case has been argued before us by counsel. We have 
considered it, and are of opinion, that JESizgbeth Susannah 
Machiuy the daughter of Henri/ Urchin, took, upon the 



(a) 3 r, R. 4u 

(b) 3 7. R. 488., in note. 



(c) WilkhZiti 



Vol. III. 
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deftth of tbt> lakidJbkn Vtsuf^ and under hit mHif m 
estnl^ ill fpe «knple in remainder, during the lives of 
iho cestui que nre% in the undivided third part cS the 
snessui^^es, lands^ tdnemenbs and herfeditaments^ covSh 
prts^ in . the sud indenture of demise, sobjeet to bfe 
devested in part, by the birth of other children of the 
said Henfy Machin and Moiy Vessey^ or of ffither of 
thenis and determinable altogether in the Christ of hear 
dying in the lifetime of the said Henry MacJUfif ot undior 
the age oS twenty*one^ without kaving issne. 

Second^ That the said Mobert Swath Henry Maehifh 
and Maty Fessey^ did not, nor did either of diein, take 
any estate^ intelrest, or right under the said deeds of 
the 2l8t and 22d of January^ 18SS1, which call in ai^ 
way defeat or affect the remainder, which we conceive 
to have been vested in th^ said Elixabetk SuMmak 
Machiny as aforesaid. 

R. Daixas. 
J. A. Park. 

J« BuRROUlGtH. 
J. KiCHARDSO^. 



N^. S3* 



Kelly v. Clubbe. 



]}eH wiU not H^E pkintiff dedared in dd>ti for the arrears o^ an 

SerflK 2^ Mnuity granted by the Defendant to the Plairitir s 

Buitantiforthewi^finr life; the deelaratioli alleging, that by an !n- 

"^ l^r ^fl^ttJf* between the Defendant of the first part, and 
snanitjr toe liie 

iMumg oat of 

lands, though the dedaratimi Avoidl it^thig that the grantor had a frtehcJcl H the lands, 

and allfigei that he received the renU of die lands to the nse of 'the gnnlee; 

one 
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one Sarah Clubh of the second part, (which said Sarah 18S1 
had since intermarried with, ii^d was then the wife of 
the Plaintiff}) and one John Jej/es of the other part, 
the Defendant, for the considerations therein stf^ted, 
did grant unto the said Sarah ftnd her assigns, durin^r 
the term of her natural life, a certain annuity, annual 
sum or rent charge of 200L to be yeiirly issuing, payable, 
and going out of certaiq premises in the said indenture 
particularly mentioned : that, after the making of th^ 
indenture, and after the Plaintiff's marriage with the 
said Sarahf and during her life, to wit, oa the 25th 
March^ 1821, 200/. for four quarterly payments of the 
said annuity or rent charge, which ended and expired 
on the day and year aforesaid, became, and was due, 
owing and payable, and still was in arrear and unpaid, 
contrary to the effect of the indenture, and the Defipnd- 
ant^s covenant : and that the; Defendant, during the term 
in which the arrears had accrued,, and since the said 
intermarriage of the plaintiff, had received the rents and 
profits of the premises to the use of the Plaintiff, where- 
by, &c. Then followed the common money counts. 
Demurrer and joinder. 

Hullock Serjt., for the Defendant, was stopped by the 
Court, who called on 

Onslow Seijt, for the Plaintiff, asking him if he could 
distinguish thb ease from Webb v. Jiggs*{a) Onslow 
said, in that case the grantor of the annuity wa« alleged 
to be seised in fee of ti^ lands on which the annuity Was 
charged, and though it was ckav, that del^ woitld not 
lie during the life of th(^ anmiitant, for the arireai^9of on 
annuity for life, issuing out of a freehold, yet there was 
no such decision with respect to annuities charged on 

K 2 terms 
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1821.* terms for years; that there was nothing unusual in 

^^'^^y^^ granting an annuity for life out of a long term for years, 

^. as out of a term for 500 years ; and that it did not appear 

Clubbe. on the declaration, that the Defendant had a freehold in 

the premises charged witli the annuity, or indeed, that 

he had not merely a term for years ; that, if it would 

have appeared by the indenture referred to, that the 

Defendant had a freehold in the premises in question, 

the Defendant ought to have set it out on oyer; and 

that, at all events, debt would lie on the allegation, that 

the Defendant had received the rents and profits of the 

premises to the use of the PlaintijBT. 

But the Court thinking, that this case was not to he 
distinguished in principle from Webb v- Jiggs ; that it 
must be taken, the grantor had a fee in the premises 
when nothing to the contrary appeared, and that the 
circumstance of the grantee's taking a freehold, was of 
itself sufficient to bar the action, they gave 

Judgment for the Defendant 



tfov. ft4« Goss V. Watlington* 

Entries made HPHE Defendant had suiFered judgment by default in 
collector of *^ action of debt on bond. After reciting that one 

taxes in a Thomas Watts had lately been elected and chosen the 

W^^d^tii ^^^^^ ^^ ^^^ ^^^^ ^^ Queenhitke, in the city of London, 
to him by his cind that, in order to secure the payment of all taxes, rates, 
predecessor in 

office, and afterwards delivered to his successor, are evidence against his surety, in an 
action on a bond conditioned for the due performance of the collector's duty, and the 
delivery up of the books kept by him in his o£Bce. 

Qtuercy Whether the receipts signed by such collector, for monies payable to him 
ia his official capacity, are evidence against his surety in such case* 

dutiesy 




IN THE Second Year of GEO. TV. ISS 

duties, and other assessments which he might, by virtue 1821. 
of such office, be at any time appointed to collect and 
receive, unto the Plaintiff, the deputy of the ward, he 
the said Thomas Watts and the said Defendant had agreed 
to enter into the above-written obligation, the condition 
of the bond stated in the declaration, was, <^ that if 
the said Thomas Watts did and should well and faith- 
fully collect and receive the watch-rate, and the several 
taxes, duties, and assessments which he then was or 
should or might thereafter be appointed or employed 
to collect or receive by the Plaintiff, as such deputy as 
aforesaid, and also did and should well and truly pay or 
cause to be paid the same watch-rate^ taxes, duties, and 
assessments, and every part thereof respectively, unto 
the Plaintiff, his executors or administrators, or unto 
his or their order, upon demand^ from time to time, 
, when and as soon and as often as the same, or any part 
thereof respectively, should be received by him the said 
Thomas Watts^ deducting only the customary allowance 
or poundage for the collection thereof; and also did and 
should, from time to time and at all times, so long and 
as often as the said Thomas Watts should continue or be 
appointed or employed as collector or receiver as afore*. . 
said, diligently and faithfully employ and apply himself 
in and about the collecting ancl receiving of the said 
watch-rate, and all other duties and assessments ; and 
also, if he the said Thomas Watts^ his executors or 
administrators, should, at any time when . thereunto 
required by the said Plaintiff, his executors or adminis- 
trators, render and give unto him or them a full, true, 
distinct, and perfect account, in writing, of such his em- 
ployment, collection} and receipt, and deliver up to him 
or them all the books and accounts entrusted to his care 
as collector or receiver, or as beadle as aforesaid ; and 
did and should, in all respects, well and faithfully de- 

K 3 mean 
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l^il. nieaii and cbiidtibt himself in the execution oF his duty 
^ '- r;,-' ^^ o^ appoitittnent or ethplbymeht as aforesaidj then the 
bo^d should be void and of no effect, othierwise the same 
WAttj^b- should be and remain in full force and virtue." Bn^ch, 
^^^* that although T%oi^as Watts, after the making 6f thi^ 
bbnd arid condition-, arid before thfe commencement 
of that suit, by Virtue bf his said office of beddle 
as kforesiaid, did rieceiviE? arid collect the Watch-rsili^j 
and Several other diities^ taxes, and assessments, which 
he ivas appbirited and employed tb collect and re^ 
cfeive by the said Plaintiff, as such beadle as aforesaid, 
to the amourit of 100/., aftet dtdubtirig the cufetbrtwlry 
allowance or poundagfe for thfe collection th^of ; attd 
although Thomas Watts afterwards was diiniandied 
arid required to pky Ovdr to the said Pltilntiflf, ab- 
cdrdihg to the cbnditiori bf thd bond^ the said sutti 
of IDQ/.^ sb coUfected arid recfeivfed by him, he rfefiis^ 
tbdoso. 

Ori fe writ of inquiryj executed before Dallies C. J;i 
at the London sittings after Tritiiti) term lastj With a 
view of proving th^ arilbunt of thfe sutns ireceivfed by 
Watts, eertaiti books were {MrOddced, which had befeii 
delitferted i6 hirii from his predecessor in the office of 
cbllectol- or received of the wdtch-rates, fecj arid which, 
on his decease, were handed over to his subbe^sor^ 
These books contained the names bf th^ parishioners 
charged with the watch-rates, and opposite to th6 hatrio 
of each parishioner was the sum at which ht Was as- 
sessed. Many of the names \vere ticked off; that is, a 
mark was made at the side of them, by which mark 
Watts indicated that he had recived the sum assessed 
to those names. Receipts, sigriied by Watts, lot monies 
paid to him in his official Capacity, were dlsb pro- 
duced. Th<5 courifeel for the Defendant having ob- 

jected 



Tqif^ 



j«cted iA tbe udmiisipii of these \Hxlk» m tBeeif^'m ^.^1* 

eridenee t^atqat the Deftsidanl^ ddumages to the moaiil ^^ 

oFthe ^en^Ity bf the bond were aise^^ for the Blaifa*' «« 

tifi& witli lmy0 to the DefemUnt to vediiiKe tbeni^ ift ^^fj^^ 
6996 the Gpiirt should be of opiiiioa th^t Ui^ evidtfilce 
^ht to have been ?^tbd« 

Pell Sei^4| ^oordingly, moved to this effect dn a fsv^ 
nier day, tontending^ that tboi^h the ebtpes in thi^ boi»k% 
or the i:^dpt% liiight hdve been good evid^ned agwnrt 
Wa^ Ibey were not evidene^ ilgaimt tibiird fiersonst 
¥'mi9 .^ being evidaice iiot o4 (Mh; 9ecoddi]r# to biH 
l^eing Ui0 best evidefie^^ sibc^ thl^ partis wbd piid 
Uie moneir tiiigbt thetnaelveB b^ire be^n cfdledi; He 
said eucb eiride»ee bad been rej^i^ed mCuiler y. Nhfh^ 

Vaughan. and Peake J Serjts., now shewed cause against 
the fule. This w04ld h«,¥e been e^ridfmce. ^aHist 
WndtSi etid, if 9P} it '^ equally evidence ag^i^^ &m 
i;)^en^bntf fpr admissic^^ by pne of several i^ldigMI 
are <?vi4^ce figiumt ^ ccH>bligor^ Thl^ fv*^ pirivie« is 
in^er^st^ snd where iieveral have entfred iwto g cbiitiMti 
the deelar^tions i^f one tfill bind the o|hw, Whitomk 
\% WiHif^ (6)ft BrO€kma$i$ ca^e (c:}< Vie^t^^ eUae (<{]b 
Gfl^n^ y, Jcfokm (^)f ''^^wd ¥• JBraddici^ (/). Oi| lii^ 
same principle admissions by rated inbabitaQtn pf 4 pe^ 
tish have been e4fnitted as evidence toqcbpig the 9e^fh 
Blent of a pauper. Bex v« Ibrdfipickf£} ^4 i{^»V« 
JV^iYfey /iiei^ (A)4 Thm ipTa^^, if aliv% ipigb^ m Ihia 
action* have beeo caUe4 to prove ivhat b0 h4d rtMseive^^ 

(ij) Manning*! PJ^I^^H ^'"'^' W ^^^^^» ^- ^- fit ^^3» 

{b) Dough <!ii. , * 6i( ii Basu s^t 

\c) Gilbert. i^id.4hiitb^d. (b) l M.f^ S.6$6^ . 
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1821. and the entries of a party deceased, if made against his 
own interest, are admissible where he might have been 
called if alive. ^ Higham v. Ridgmay (a), Harrison v. 
Blades {b\ Barry v. Bebbington {c\ Doe, Lessee ofBeece^ 
V. Bobson {d). In Lord Torrington's case(^), the entries 
of a person living were admitted, on the ground that they 
constituted part of the resgesta ; and so do the entries and 
receipts in the present case. In an action against the she- 
riff for an escape, the declarations of the original Defend- 
ant may be g^ven in evidence* [Richardson J. That is on. 
the ground, that the sheri£P, by his conduct, substitutes 
himself for the original Defendant.] In Perchard v. 7Vn- 
dall {f)^ evidence of this description was admitted, and 
it is impossible that any inconvenience could result from' 
such a course, inasmuch as the receiver would never 
make entries against his own interest. Peake also cited 
Brett V. LeoetU (g) 

PeUf in support of his rule. The cftses of partners 
and privies in interest do not apply, inasmuch as the 
Defepdant hiad no interest whatever in common with 
Watts s and cases of sureties are cases strictisimi jurisy 
favoured in law. Entries of deceased persons have 
been admitted to prove, not the truth of the entries 
themselves, but some other fact with which they were 
connected. The point now in dispute did not come dis- 
tinctly before Lord Ellenborougk in Harrison v. Blades; 
and Lord Torrington^^ case turned on the course of 
trade. lii no case has the receipt of the principal been 
admitted as evidence against his surety when the party 
who paid the money could be called, unless where the 

{a) lo BasU 109. (d) 1$ East, 3a. 

(b) PJniHph a69. 3 Camfb. {e) 1 Salk. %%$• ^ 

457- (/) I Esp, 394. 

(() 4 r.JR. 5x4. {g) 13 Eastf »I3. 

agent 



r 
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agent had authority to represent his principal. The 1821. 
rules of evidence are the land-marks of property and 
the safeguards of life, both of which might be endan- 
gered, if evidence such as that which is contended for 
in the present case, were admitted against third per- 
sons. 

Cur. adv. vulU 

Dallas C. J. now delivered judgment. This case 
has been much argued at the bar, and much on 
topics which seem to have no very close applica- 
tion to the subject. The Ck)urt, at least, will decide 
on a very narrow ground, It is a principle clearly 
established, that whatever a party says, either in 
civ^ or criminal cases, is evidence against himself; but 
in a variety of instances it is not evidence against 
others. , The entries in these books are in the nature of 
a declaration of the party ; but the present proceeding 
is not against the party, but against his surety; and 
therefore the question will be, first, whether the book 
in which the principal charged himself be or be not 
evidence against his surety ; and then, whether the re- 
ceipts of the principal for money^paid to him in the 
execution of his office, be also evidence against the 
surety. And here it is necessary to advert to the 
situation of the parties. The Defendant was surety 
for one who was dead at the time the action was 
brought, and who had been collector of the watch-rates 
and other taxes in the parish in which he lived. The 
condition of the bond on which the Defendant is sued, 
is, that Thomas Watts should diligently and faithfully 
employ himself about the collecting and receiving the 
watch-rate and all other duties and assessments, and 
should, at any time when required by the PlaintifiP, ren- 
der a perfect account in writing of his collection and 
receipt, and should deliver up all the books and accounts 

entrusted 
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eDtrlistecl to his care as c^dllectdr or receiv^i^. ft is 
clear, therefore, that the Derendant's obligiition !&» 
among other things, for the due delivery o^ these books, 
which are referred to in the condition of the bond, as 
public books, (it being th^i*e stated th&t . they #ere en- 
trusted to him, and are to be delivered over to his suc- 
cessor) and thereby become evidence against him. On 
this ground, we think that the marks made by Watts 
ticking off the persons assessed, are, ad ah entry ill a 
public book, evidence against the surety in this cast*. 

Oh the other |)diht in this case, whether the re6^|)ts 
signed by the principdl are evidence ag&ihst the surety, 
more doubt has existed^ Not that I agree in the asser- 
tion made at the bar, that in ho case can the receijit of 
a ^riiicipai be evidence againist his surety. There tiiighi 
be ah authority actually given which would jtlstify the 
receptibh df such evidence ; there might be an HUtho^ 
rity iKh^lied fl-oM the cii'chhii^Uihdes of the tai^e. Iii 
Siggs V. LawreHce (a), th^ receipt of Ah ageht wAs ad- 
ihllted ds evidence against his priricipal. Lord KemfM, 
it is Said (i), afterwards tuled to the cohtraiy. In 
many cases thet^e may hb H doubt whetheir ati agent hils 
dr has not poWer to bind his principal; but I dd iJdt 
abeede td the doctribe, th&t ih no ease is the receipt df 
the agent evidence. It is sufficient that there is iiOt 
ehdugh in the circUmstMhees of the present case td 
adihit the receipts of PPtitts against his Shi-ety. But 
fis we decide that the books are evidence, this beodines 
less material. 

Judgment for the Plaintiff. 

(a) 3 t.R.4SA* 




rif MB fecdKd ¥ear ^# 6Ed* ty. 



Orr t;. MoEzcB and Others* Nw* %i$ 



A&SUMPSttfor use and otttipatfon. The Defehd^ The Defend- 
ants were the assignees of k bankrupt, Ahd at ttle ants, assignees 
trkt before Sottas C. J- {MiMesex rfttingsaftfef TrtHif^ Jrc^uS^?^ 
te^m last;) it was proved, that one of them had cdh* der a notice 
tinned fot* some I5hie after^the bahkhiptcy tb occupy a ff^n thePIain- 
countirtg fcous'6, Whlcfe, Up to his bahktUptdy, had ^^n tion for^use^" 
o6ttupied by the feianki^upt. and occupa- 

Tht D^fettdants^, under a notice from the Plaintiff, ^Tt^^l^ 
produced th* deed of tkssignment, ahd the PlaihtfS^ ofthcbank- 
oftiittiug to prove its Execution by the attestihg witiiessj ^^ ^^*^' 
it Was contended, that the deed vrai hot admissible fh deed was ad- 
evidencfe. missible in evi- 

dence, though 
not proved by 
Dallas C. J., held, that the assignment so produced the attesting 

WHS admissible, a^ coming out of the possession of the ^'*?*^!j^ 

Dfefendants, Who htid taken a beh^cial ifaten^ Utidfer It; sh^thanhe 

A vt^rditit having been found for the Plaintiff, Defendants 

occupied under 
the deed. 
liiiUocH Seijt., on a fernifer day, obtained a Wle Hist to 

set aside this vei'dict, and enter a nonsuit^ onthegt^ound^ 

that the iPlairttiff diight t6 have proved the deed by 

calling the attesting witness. 

' Pdl Serjt., who shewed caUse against the'rli^ citdd 
Pearce v. Hooper {a) ^ and contehded, that the Defend- 
ahts taking a beneficial interest unde): iEt deed in their 
oWn custody, tnust be thiereby deemed to admit its due 
execution. 

{a) 3 Taunt* 60. 
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182L HtiUocJc Serjty in support of his rule, referred to 

Gordon' \. Secretan {a)y Johnson v. Lewellin{b)f and 
Wetherston v. Edgington (c\ as having overruled Rex 
V. Middlezqy {d) where it was holden, that a deed 
coming out of the hands of the opposite party, after 
notice to produce it, must primd facie be taken to be 
duly executed, and must be received in evidence without 
proof of the execution ; and he distinguished the present 
case from Pearce v. Hooper^ inasmuch as the Defendants 
did not take an interest for their own benefit. He 
urged, that the Court should not go further in qualify- 
ing the strict rule as to the proof of deeds; a rule 
established on sound principles, and productive of no 
surprise or inconvenience, inasmuch as the party calling 
for the production of a deed, might, under a rule of 
court or a judge's order, obtain a sight of it beforehand, 
and learn the name of the subscribing witness in time 
enough to produce him. {e) 

Dallas C. J. The cases on this subject have been 
contradictory; the earlier cases laying down a rule, 
which, oh first consideration, I should have thought 
correct, namely, that when an adverse part}', who has a 
deed in his custody, produces it on notice, it shall be 
deemed to be duly executed, and the party calling for 
it, shall not be required to prove the execution by calling 
an attesting witness. That rule indeed proceeded on 
the ground, (which subsequent practice has in some de- 
gree removed,) that the party calling for the deed could 
not be supposed to know the name of the attesting 
witness. Then came the case of Gordon v. Secretan^ by 
which that doctrine was expressly overruled, and, 

(a) 8-BtfJ/, 548. (d) ^ T.R.41. 

(b) 6 -BJ/.101. {e) See the note to Wethers- 
\c) % Camfh, 94^ ton v, Edgington^ % Campb.^s* 

wherein 
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wherein the party caHing for the deed, was held bound 1821. 
to prove its execution, as in every other case. After that, 
followed the case of Pearce v. Hooper^ in which it was 
decided, that where an adverse party produces, upon , 
notice to do so, an instrument under which he claims 
a beneficial estate, the party calling for the deed shall 
not be compelled to prove its execution by the testimony 
of the attesting witness ; and in another case at nisi 
pritis^ in which the circumstances were of the same 
nature, I remember having ruled to the same effect. 
The question then will be, whether, in the present in- 
stance, the assignees did claim a beneficial interest under 
the instrument which they were called on to produce ? 
As to that, it appeared that the bankrupt had claimed 
the premises in question, that his assignees had entered, 
and had occupied them for some time. This brings 
the case within the rule laid down in Pearce v. Hooper^ 
and I think it was not incumbent on the plaintiff to call 
the attesting witness of the deed produced by the De- 
fendants under these circumstances. 

Park J. Whether the rule in Rex v. MiddUzoy was 
right or wrong, I do not say; but the rule laid down by 
IfOrd KenyoTii general and unqualified as it was, I know 
produced great inconvenience, and I have myself fre* 
quently seen Plaintiffs most cruelly nonsuited under the 
operation of that rule. Perhaps great inconvenience 
might ensue from taking the rule generally, either way; 
but it has been properly restricted by the decision in 
Pearce v. Hooper, and it is no longer necessary^ where 
the party producing the deed or notice, takes a bene- 
ficial interest under it, that the party 'calling for the 
deed should bring forward the attesting witness. I 
think it sufficiently clear in the present instance, that 
the Defendants took such an interest under the deed, 

and 
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1821. snd tha^ therefore^ it was noit necessary to cftU tliQ 
Omi attesting witness. 

MoRicR BuRRQUGH J. I remember a case prior to S4X v. 

Middlezoyy in which the decision is to the same effect^ 
and I think that affords the soundest rule; for under 
the other rale» the party who has the deed> frequent- 
ly defeats his opponent by producing it; a hardship 
which presses heavily on the party who calls for the 
deed* In this case, however, there can be no question, 
because the assignees take an interest on the face of the 
deed, and I think it was very properly admitted. 

Richardson J. It cannot b^ understood now, that 
a party who produces a deed or notice, is therefore to 
be held as admitting it to be conclusive against him. 
In many cases, he may contend the very contrary ; a9 
in the case of Gordon v« Secrelan ; or in the case of an 
heir who disputes a deed or will, or where a deed or 
will is fraudulent. But, on the other band, there art 
cases like Pearce v. Hooper^ where a party who produces 
a deed must be taken to admit its due execution, as where 
he takes a benefical interest under it. This case is not 
so strong as that of Pearce v. Hooper^ but is sufficiently 
so to justify the admission of the deed without calling 
the attesting witness. The Defendants are assignees of 
a bankrupt ; they occupy a counting-^house which had 
been rented by the bankrupt ; and, upon notice to do so, 
they produce at the trial, in an action for use and occuf* 
pation, the deed by which the bankrupt's property is 
assigned to them. This is an instrument under which 
they claim an interest, and their case falls within the 
rule which has been laid down touching the production 
of deeds under which the party producing them takes 
a beneficial interest. 

Rule discharged. 



1^ THK l^WKft Y»E 09 GEO. IV* 143 

1821. 

STEVBKd a;id Another, Assignees of MiTCHisLL^ No^ ^6. 
d Bankrupt, v. Rothwijll and Atibthef, 
Sheriff of Middlesex. 

J^HIS was an action on the 29th of Eliz. c. 4., against a. sheriff, who 
the sherifFof Middlesex for extortion. At the trial leries under a 
before Z)a//«5 C.J. {Middlesex sittings after Trinity term, f^^^/^ 
1821,) it appeared that the sheriff's officers, (who debt, is not en- 
were employed to levy under a levari facias^ a debt due t»tl«d to 
/» Jk . ' - poundage un- 

from Mitchell to the crown,) had, at his request, allowed dertheautute 

time for dividing his effects into lots, in order that they ^9 ^H^* ^ 4^ 

might sell to greater advantage : for the expences of a Q^gJ^^- j^^ 

man employed to keep possession during the time so al« action against 

lowed, a small remuneration had been demanded and l»*™«ndcrthat 
. act, for extor- 

received. tioainiucha 

It was objected among other things at the trial, first* c"«> ** ™"- 
that this being a levy for a crown debt, the sheriff was not 
entitled to poundage under £9 Eliz.c, 4., and that atx 
action for extortion did not lie on that statute, but 
that the party^s remedy, if any, was on the 3 Geo, 1. 
c. 15., secondly, that the remuneration, having been re- 
ceived for something done out of the course of official 
duty, was not an extortion within the meaning of either 
statute. A ^^rdict having been found for the Plaintiffi, 
with liberty for the Defendants to move to set it aside 
and enter a nonsuit, and 

Vaughan Serjt., on a former day having obtained a 
rule nisi to this effect, on the ground above stated, 

Pell Serjt., now shewed cause against the rule, arguing 
from the words of the statute of Elizabethy that the 
sheriff was entitled to poundage on a levari for a crown 
debt, and consequ^tly liable to this action, the statute 

giving 



coDceived. 
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giving poundage on all writs of extent or executioOf 
and a levari facias being in the nature of an extent, and 
at all events an execution. He cited Joneis Index to the 
Rothwell, Exchequer Records, title Sheriff, to shew, that, between the 
time of the passing of the statute of Elizabeth and that of 
George 1st, it had always been usual for the Court of 
Exchequer to issue orders for poundage on these writs ; 
from whence he inferred, that the statute of George 1st 
was merely cumulative : he also observed, .that in Deacon 
V. Morris {a), which was an action on the statute of 
Elizabeth, and in which there had also been a levy for 
a crown debt under, a levari, the present objection was 
not started by the Court or counsel, 

Vat^Jian, contra, was stopped by the Court. 

Dallas C. J. It is not necessary for us to decide, 
whether or no the facts proved in this case, amount to 
extortion on the part of the sheriiF. Generally speaking, 
extortion is the taking by colour of office more than 
the olBScer is entitled to, or the party bound to pay ; 
in other words, taking more than ought to be charged 
for the performance of the official duty. Here, the facts 
are widely different ; it was no part of the officer's duty 
. to bestow his time in dividing into lots the bankrupt's 
effects for the convenience of the bankrupt. If it were 
necessary, therefore, to give an opinion, whether or no 
this was extortion, I should think it was not; but it being 
unnecessary, I give no opinion on that part of the case. 
The ground of my decision is shortly this ; the statute 
of Elizabeth, on which this action is framed, applies only 
to cases between party and party. Before and after that 
statute passed, orders were issued from the exchequer, from 
time to time, which regulated what the sheriff should be 

(a) %B.^ A. 39J- 
V per- 
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permitted to claim, dearly shewing, that he was hot 1881. 
entitled to daim any thing under the statute of EKxabetiif 
for, if he had been so entitled, there would haye been no 
necessity for issuing the orders in question. Then 
came the statute of 3 Geo. l^ which is applicable to 
cases where the debt is due to the crown, and gives the 
dieriff pounda^ in those cases^ in which he was not 
before entitled to it, or, at least, very donbtfidly* I am 
ther^ore of opinion, that at all events, the proceeding 
ought to have been on the latter statute, and not on the 
former. 

Park j. I nm of the same opimod. I have not 
very fully considered, whether or no the fiu^ts of thb 
case amount to extortion, though I incline to think 
not; but it is not necessary for me to give an opinion 
on that point, because it is dear, that the sheriff was 
not entitled to poundage^ as a matter cf right on exe* 
cuti<m for crown debts, previoudy to the statuje of 
Geo. 1st. The statute of Elisuxbeth applied only to cases 
between party and party ; and therefore^ when the crown 
debt was large, the sheriff applied to the Court for re^ 
liei^ and the Court made orders from time to time^ 
which would never have been done if the sheriff had 
been entitled under the statute of Elizabeth. That is 
a strong argument in support of the Defendant's case. 
Then came the statute of Geo. 1st, which mentions and 
distinguishes the differait writs : and even by that sta- 
tute, the poundage is not to be taken out of the effects 
of the party, but out of the crown debt: the statute 
th^n gives a remedy to the party a^rieved; not by 
action of debt as under the statute of Elizabeth^ but by 
a compulsory process from the Court of Exchequer. 
In Deacon v. Morris^ the only question before the 
Court was, as to the treble costs, and the point now 

VoL.m. L in 
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letl. ^ iiqante mu not mn^ ndfevM fo- I do^ Ihevcfoiw af 
qiiuiioBt Ihat in ihis ease a nonyiuit must he e^t^red. 

BuBRcozflH J* I .give no opinioii wl^^er thi( nfltimi 
«9u)d fcavfi b«e9 waiiit^uiabte^ ^vw if Ihe cim were 
^M^mik^9mm^^^^ffi^ii tboHl^if H b«a been 
Q^emMry* I A0M proheblj be^e be)deg» (bat tbb wae 
]|6l fpUQi^ H«dei^^ 9ife9iiitfW$^ Mt^^c^her 
B^t«i I egvee ii) th» eowtrwtim B^t bjr lhe Qoun oa 
tbe 9tetnto of Ciem. lit. It aF4^«i« ta demeiialratiWf 
that the sheriff had no right to poundage for a lev0f^i at 
the suit of the crown» under the statute of £{/2;aif/A ; 
^ aoqmirefl a isif^ ^ it md^ tb# statute of (ic«, 1st, 

SUe^^ftPspif Jo Tbi» uption ift mi^^pe^iv^ »n Ad 
irtf^tegf ^as^^ wbieb d^s 9qt«BPly tQifg^wn dil>ta» 

tbe ntfttilte fif iQff^ ]^ tbe ^km^ m» ^.titld to 

p^iii«9 m^ w^ QiX^xs^ f^m tb§ Cmrt 
Tb^ liiiffif«9 fil tb^ CmiLt i^Pmi^ f 1 ^^w^{«f)i 

9HA(ie4 oE^ly |o §a^ b^tw^n mrty ^4 partjTt I thi9di[| 

thiriiiiib tbil Oefi^dipt (^ 

Rule absolute. 
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RbAD ^. BeMHAM. iV0»37. 



^SSUM^iT QB n {)Q|iey of imuvm^d OO |^^ tbyi Insurance for 
KV/^/o, at and from £a»<fe« to tli« Jiw^ ih^ Ifoo^^'^'^JP 

_,__,-, . , , , Vittorta^ and 

and bade. The ship wa^ insiiffid at afiQQ/.f Mi Ai^ 4000/. on 

freight to t\xB amount of 4Q0(]tf. i|LQi«e« At th^ tfiflii ^^^^^' ^^ ^^ 

before Zte/to O, J,, at the XoiMtoz sitting* «A«i^ W^fmtS to^^E^ 

terra last, it appeared that the ship bayi]i^. sailed fr(MA ^^^^^•r and 

Enghmd «t$iineh and ieaworthy (Ah iia i%*?a )ifi(|^ shi^^'saaS'*^ 

arrived at Oeieuttaj took on l^oard a l?argfi fprJingi0n^ seaworthy 

and having been overfaaqled and theuM^ghly fiep^ir^ from Calcutta 

failed from Cafaata on her homeward iroyAge, le, prftr h^^wh^r 

aeeding down the river HqogUy she suataiiied d^^H^ >° addition to 

by coming in opntact srith a brig at anduw; )m\ ilii^iRg wWdfdwTs- 

been ^cffitted, she proceeded on bev wyage^ M»fosi§>^eHW tained in the 

i|lveady a litde leaky, in flon^^quenc^ (%l thg cfctfi^ nyer Hoogblyt 
1 1 V n 1 .1 ♦111. 1 8n® ^ncoun- 

Uiought) of the accident with tbe bnj^ «^ 1^9(1 |q- ^e^d two 
eountered tvo storms, iWiiob i]\)ured heir tP ^W^ %4iSMf9l^ storms at sea* - 
^ to r^dev it nef^sM^y&r tl|« c^^g^mM^ Wltbwfe; J^s'I^shi* 
and QO the 80th GiAugKgf 1820, sb^ retgrij^ tq P^fegf? tered as to ren- , 
in a shatter^ state. On tl|p ^^y of jier i^^v^], tljf^ jgpjjr der it necessary 
tain entered a prolsst, 9xd wrete t^s foSftWiPg ^^f tp trput^'S?" 
the rewdent agents fi» M?>P cQipn^iti;#f ftt ^fe/4'| f « y»r ^^ ^« re- 
turned to Cal- 
cutta on the 30th of August^ it%o\ On his arrival at CaiettttOi he gave notice of 
abandonment to the ftg^its for Lhjf4% mtidsfi^ |l|er|» |^ f^i^sted that their 
f^rvfyoa? mijjht h^ pi:^?fnt^J thfi SHry^y^'^f the ship. Thp ^pijts said they had 
no authority to accept the abandonment ; but their surveyor attended the surveys, 
when it was found that thf ship was so seriously damaged |hat *t^ expense of re- 
pairing bfr V<mW \ip nearly 5090/, Jhe ^g^ntp refused to |4?idejrtake the repairs ; 
and the captain, having in vain attempted to borrow pioney for that purpose by hy- 
pothecation of ship, sold the ship for 1200/0 conceiving that to btf the best course 
fo» ail parties. On the a^tb pf 4^WA x^ai» ^f ffP^W ^W,f[\ »P Lon^on^ where 
^e .owner rpsided ; and» on the 3d pf Maji the ^hip's papers wpre delivered. On 
the 5th of Maji the ship's broker abandoned to the underwriters. 

In an actioA on the policy on ship^ the jury having fd^pd n Hir4ipt for the Plaintiff 
af f^ a totfl Iq^s, j^ th^t |he cap^in had ^Id the ship for a justifiable cause, the 
Court {diuentsente Richardson 3.) refused to grant a new'trial, which was moved for, 
on the ground that the shij) ought not to havi been soldf^and that notice of abandon- 

laeathadaotteaag^lB^H^tiafe ■ ' 

L 2 derstanding 
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1S21 . derstanding you have been appointed agents for Lloyd% 
where the ship Vittoria is insured, I beg leave to an- 
nounce to you her return to this port in consequence of 
stress of weather, by which she has been rendered very 
leaky, and ahnost all her rigging and sails have been 
carried away. It appears to me that her damage is con- 
siderable, and it is, therefore, my intention to. abandon. 
I have entered a protest, and shall send you a copy 
therec^as soon as executed; in the mean time it is my 
intention to put her into Messrs. Bichardson and Co.'s 
dock, for the purpose of holding a survey on her, at 
which you will, I presume, send some person to attend. 
I shall keep you advised of proceedings/' This letter 
the agents answered by writing to the captain, that they 
approved his intention to put the ViUoria into dock, 
for the purpose of a minute survey being instituted into 
her present condition, and that they would, if required^ 
direct the surveyor to attend in his official capacity. 
Different surveys were had, which detailed the injuries 
sustained by the ship, at all of which but one the 
surveyor appointed by Uoyd^B agents attended. By 
these surveys it clearly appeared that the ship was 
greatly shattered, and that it would cost at least 16,000 
rupees to repair her. On the 1st September^ 1820^ th^ 
day of the last survey, the captain wrote to Lifyff% 
agents, informing them of that survey ; that the total 
expence of repairing ship and rigging would amount to 
34,000 rupees ; that it would be highly imprudent to 
attempt any repair \ that he thought it for the benefit of 
those concerned that the ship should be sold by public 
auction^ and repeating his wish to abandon. The agents 
replied by letter, that their instructions from the com'* 
mittee at LUyS% were decidedly against any interference 
on their parts ; that in no case was the agent to accept 
an abandonment of either ship or goods as the repre^- 
sentative of the underwriters; but to leave the parties 
who abandoned to act on Aeir own ret^ponsjlbility^ The 

captain 
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captain then wrote to the agents, asking them if they 1821. 
would, as such agents, give orders for the ship being 
repaired. The agents having written to say, that 
they had no autliority to give such direction, the cap- 
tain sought advice on the subject by writing a full 
statement of the case to three of the most respectable 
houses in Calcutta^ who severally declined to advise him 
thereon. On the 2^di oi September he applied to five 
several houses in Calcutta to advance money upon 
hypothecation of the ship. Four of the houses declined 
to make any advance, and the fifth also declined, unless 
the captain would hand over the freight bills and po- 
licies of insurance. 

The ship was then advertised and sold by auction early 
in October for 11,000 rupees. The captain said at the 
trial, that he had no mqney to go on with the repairs ; 
that if the ship had been his own he should have pur- 
^ sued the same course ; and that to have repaired her, in 
the shattered state in which she then was, would have 
been an act of madness. The captain arrived in Londouj 
where the Plaintiff resided, on the 25th of Aprils 1821. 
The ship's papers were received by the Plaintiff on the 
Sd of May, and on the 5th, the broker, by word of 
mouth, abandoned the ship to the underwriters. DaUas 
C. J. was of opinion, that there was sufficient notice of 
the abandonment The jury, under the direction of his 
Lordship, found a verdict for the Plaintiff as for a total 
loss, and that there was a justifiable cause for selling the 
ship. 

Tke Solicitor'Gei}eralj on a former day, obtained a 
rule nisi to set aside this verdict and have a new trial, on 
the ground that the notice of abandonment was not 
given in time ; Hunt v. Boyal Exchange (a), Mellisk v. 
Andrews {b) ; That abandonment was necessary under 

(a) ^ M.^S. 47. {b) 1$ East, X3. 
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IS9I- ^^ ciiksumitaqoes; Hoigson v. BHackiam (a), iySfiwrAi^. 
(7tiQi^tf (i), and AUwood r. Henckell{c)\ and that the 
saptain was not justified in selling the ship, Rei4 r. 
.^Msm^' J^m-by {d)f Idle v# Beifal Esxhange Assurance (e\ that 
ilQt beipg the qoune most beneficial to all cpncernedi 
liQpeeiaUy to the underwrilen on fraght 

Lens and Pell, Serjii^i sow sheti^d cause against Ae 
n|e. Though it mighty perhaps, have been more ad- 
vani^eous for the underwriterfi on fi*eight if the ship 
bfliel been repaired, at whatever expenoe, sq as to* patf- 
1110 her voyage^ yet that could only have been done Ht 
a ruinous loss to all others concerned ; and the captain 
was entitled to exercise a discretion on tfie sabject. 
Idle v, -Bogfcd Bxek^iige Assitrance, Hayman v. Mai' 
tant (/) Here, however, it was out of his power to 
exercise any discretion, as be failed in bis attempt to 
obtain vaoney to pay bv the repairs* The abandonment 
madfi to the agent of X/eiyiPs in India, ought to be 
deemed sufficient ; fori though he had no authority to 
aceept tbfi abandonment^ it was his duty to oomtnunioate 
it to his principals; and there was no way in which the 
Plaintiff could expect to convey the notice to them moi*e 
speedily than through the hands of their own agent 
But the abandonment in England, bei^g made within 
two days after the ship's papers arrived, (the only do- 
ciiinent« wbidi could give the Plaintiff aoeurate infiirm- 
Irtiop M to the extent of bis loss), was made within a 
reasonable time, which is all the cases require, in 
Hunt V. Roi^al Exchange (g), the delay was five days. 
In MelHsk v^ AndrM8{h), from the 8th to the 17th of 

(a) park's fn^rofffi^ s8i. (d) tp Mast, 143. 
note, (fj $B* Moore, 115. S,C. 
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7th ed, {g) sMbfS.47' 




in run 9«^m/Yl4« » GlOf ITt If l 

ti^ mqnik, 8oi in Gerwm y* Boffol JB^seltonge (4i}» Ihere 
wps iQatiil«»t d^lay. No cMie deoides thai tb^ mUoe 
must be gif cti en the very day Ibe party rmmfe% the 
communication of his }os«« Bat it may be doubtfal 
whether, wher^ a ship i« »old, it be necessary tp n^Te 
notice of abandmmeiit at all^ Jn Ifot^san v. BhuMs^ 
tm it wen holden necessary; but the contrary iras 
ruled in Mylktt v, ShfAkn.ib) IRkhatdim J. There 
the gargp was sold adversely } in Hodgfon y« BtacU^oHf 
it was sold' fpr the party conciemed* DMu & Jt In 
4liw9o4 v« Ifenci^ liord jgirvi^ ineliaed 16 think the 
itbandimmwt neceifMy ; aod it may b^ takmifitf granlisd 
hWhJ 

3M^t iu sui^rt of the rule« A Caj^iiain can only 
b^perfPitt^ to sell in fsiuies of extreme necessitgri fodi 
as a moral or physical imposslbili^ of i?epairing» and no 
such necessity existfd beriei} the shq^ was stauneh when 
^^ aniledi and money migbt huve been raised by hypo- 
thecation 9f the cwff)»ic) It was long: doubted whe- 
ther a captain could lawfully s^l under a^y ciroum- 
stances. Beid y. Darby. In Idle y« Royal E^fchangef 
this Conrt bdd there Wjas sufi^ an extrenie necessity; 
but th(^ Court of King's Bench^ doubting whether that 
l^ad been made out, ordered a venire de novo, (d) At 
aU eveutf^ A captain cannot be justified in celling the 
«hipi ^1^^^ in a Cfse in which be woul4 h^ye sold her 
ifshaba^beenuoinsuredv Gretny^B^gftflExiliangeJa^ 

% Kafu^. %Z. on, for «ip]inent in K-E* tbat 

13 BasU 304* Court catted on TtnJah who Was 

e) Om 9i tki GiktifHuMfU^ for the Defeiidsiits in «Mv to 

3 «o3^ A4m* Reft^ S40* See point out how it sppeared by the 

Park's IruuraneCi 618., note, special verdict that the sate was 

7th f^K nece&sary ; andf alter hearing 

(d) Bosanquet Seijt., amkus some obienratioos from hisEi to 

cmi4!t infffnued ^e Court that shaw that the»Bc^«ty was to be 

* wl^cin the ^aoe ^ Uk y* Tke inferred from the findinaof the 

Riojfal Sxcbangc^ in ekrofji came jury» e«p»sed a c(ear opiim 

If 4 F-<wWf 
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mtwuee. (a) In the present case, the captain would ne? er 
have sold her if she had been uninsured : for if she bad 
been repaired at an exp»ce of 50002^, and had pursued 
her Toyage, 70002i would have remained out of the esti- 
mated value of 19,0002. : whereas, under the sale, only 

^1200{* remained: then the abandonment was not made 
intime. What passed between the captain and the agents 
for LU3jfS% in Jndia^ must be put out of the question ; the 
agmts having no authority to act in the business: the 
ciqitain having arrived in London (the place of the Plain- 
tiff's residence) on the 25th of Aprils it cannot be be- 

^ Ueved that he delayed waiting on his owner, after audi 
a disaster, tOl the 3d of Mayi if he did not so delay» 
the abandonment was too late according to MeUish v. 

* Jndrem^ and Hunt v. Bayal Ejcehknge.^ As to the ship's 
papers not having come to hand before that day, they 
were not necessary to enable the owner to give notioe of 
abandonment, as they would not inform him of the ex- 
tent of his loss, a loss which it must be presumed he had 
heard of by letter firom his captain in tb^ long interval 
between Sqften^erand ApriL 



« Daujls C. J. The jury have found, in this case, that 

the captain had a justifiable cause for selling the ship, 

and they found this on all the facts in evidence in the 

' cause : to those it becomes, therefore^ necessary, in the 

' outset, to refer; and the more so^ because an endeavour 

'has been made, though I do not say improperly, to 

impeach the conduct of the master, as if he had acted 

for his own benefit, or for the benefit of his owners, 

instead of acting for the benefit of all concerned. The 

ship having been seriously damaged in a storm, what 



that tbe necessity did not appeari 
lind awarded a venire de mvOf 
for tbe purpose of trying^ whether 
it existed or not, Bajlej J. said 
that the questioni whedier the 
prcnmstaacee amounted to a^ 



abandonment, might also be left 
open. 

The case having been settled, 
never came to trial on tbe venire 
de novo, 

(«) 6 Tatmt* 7s, 
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was the conduct of th6 captain on his^ return to Col- 1S21. 
cfdta ? It is admitted that the underwriters have agents 
at Qdcutta ; not indeed for the purpose of Accepting 
abandonments, but for the pm*pose of transmitting in- 
formation : however, they have agents there, and what 
could the captain do more, as a man of justice, honour, 
and integrity, than give notice of abandonment to those 
agents? He could not abandon to the underwriters, for 
tl^ey were not on the spot If their agents were not 
authorized to accept abandonments, they might at least 
have transmitted intelligence of them ; and there was 
no other person to whom abandonment could be made. 
What is the next step? The captain submits the ship to 
a regular survey by competent persons, and, not content 
with his former notice to the agents, gives notice also of 
the survey, and invites the agents to send some one to at- 
tend. They return for answer that they will, if required, 
send their surveyor to attend in his official capacity. 
Accordingly, one of the surveyors who signed the report, 
which was in evidence in the cause, and proved the shat- 
tered state of the i»hip, was the surveyor appointed by 
IJcyd^% agents. At one time the captain was inclined 
to repair the ship, if it had been p6ssible ; and that is 
clear from the attempt which he made to borrow money 
for the purpose ; an attempt which failed. The captain 
swears that he had not money to go on with the repairs, 
and that, in the state in which the ship was, it would 
have been madness to atteippt to repair her. Under 
these circumstances, the captain sells the ship, after a* 
public advertisement; the agents of Zioy^Z's being on the 
spot, no protest being made against the validity of the 
sale, nor any thing communicated by them, to impeach ' 
its validity : and the jury come to the conclusion that the 
captain was perfectly warranted in all he did. The 
direction of Lord Mansfield to the jury, at the trial of 
Jhe pause of MiUes v. Fletcher («), was, " that if they 

(a) Dough ftX9f 

were 




^^}*j W<5r9 «a$iBiSed lb© i^pt^P bad ^one what w^s b^st for 
lb§ bep^t ^f ^1 cwcfW^lj tbey f»««t 6p<J as for n 
f,iG^ fons,?' Aft^rwardjB, ppon th© iqotion for ft nfiw 
%nait Jjord ManffieU saidi <^ Tb© captitia ^ bad na w; 
prQ8s pjpderi biit be bftd »u impUed wtbprity, frcN^ botb 
fld^a, to 4() wh«t ^P» lit and pjgbt to be d^ne J -^ ai>d 
ivbft^ver it wm rigbt for bim tp b»va d.09% if it bad 
bfe^ bif Qwii »bip apd pargOt tbp nwdervriter roust 
fipswer for tb^ ^onsaqueiices pf, b^ai^^^ tbia is witbin 
bid cQntraipt pf indemnity/' Finally he soys, f 5 J l^ft it 
t9 th^ jiiry tp det^vmwt vrbej^er wbat tbe c^ptaiQ bad 
.im^ w#s fop tbf }^mfn pf the (Qpqcerpfdt |f tbey bad 
fonild ^ Ib^ \K was/ wb?re wpuld baye been tbe questipn 
gf tow?" §te wa* it left to tbi? j\*ry in tbif <»»€} and 
Ib^y bav« fouiid the|; wbatwa,s dpn^ we^ done iu tbe 
iscefcis^ of 9^ b^tn^t disQr^tlpny apd for ^h^ benefit of 
§11 Qppc^nedy and I see pore^wipni (tbe j wry having 
\m^ j»peqi»l|i f^nd peculiarly pompetent to judge of such 
iwil^epts,) tp p?ert^r^l tbe pppclu^ion tq whidji. tb^ bave 
CPine, 

Tbe wly irem^inipg questipn is^ wb?tber ^t}pe of 
ilban^oqipent was givep in due tiipe ; arid it \» (Q be 
popsideredf whether, under thescf cirgnin^t^nce^ the 
vhIp fis tp nptiqe is to be rigidly pressedi Notice must 
bf> given ip reasonable tinie ;; (he Court being the judge 
pf what is ^ea^nable ; end cases^ bi^ve been nrged» in 
wbigb th^y have decided is^at is and what is not rea- 
If^^able. But wb^t is the re^^nable thn^ within wbi(^ 
npti^ sbppld be given, ni^ust, in eyery pa^e^ depend on 
Ihe cirpnmi^tances pf that individnal ^e« Herp tbe^e 
ifk np evince of apy connnnnication tp the pvi^n^r, pf 
tbe circumstances of the lossia previondy to tbe arrival of 
tbe captain ; and the notice having been given on the day 
but one aft^r the o^rner was furnished with the full 
nieans of knowing aM the fapts of the cai$e> mnst be 
deemed i»i3icientY 




ff fills SRie»ff iniAft mr esaxv. \sb 

fAHtx, Ji Tb# vdrdtot wM dearly y^t oh the fint imi. 
poifit I fbi^> puse of 9tro»g^r necessity tq justify t^ aid^ 
i»f 9[ 9bip hwk seMom been niode out The captiiiii 
mtild Do| fiv^mt^ mm^y for r^Mi»«i »nd ii wat nei to 
l>e ^qpeot^d that l^ filiottM let ^ §bq» fOt« Did he 
Ib^ ee( as a ft^r mati oHgbl? b^ want Hi tba veiy ila»- 
8on whom he thought ailtbafiaed to aet m the bname^ 
(that person, indeed, denied any authority to accept an 
abandwiHe^t f ) bi»t b^ waa cattfid in to liha mirvcgFi and 
iib« ^ip was f^di ^s Ae moit adrifleabla wajjF ^f dlqmir 
i«g ftf bar wbe<i *e pfAnii of Uiai iswn^ waa known* 

Then $0Taa9 tbequafitiQ^, wbatbef tbe notica of abanr 
doptufnl was givan m ti^ ^ the oMap say it n^mld be 
giv^ Q)e^iyt 9r as %Q&a a9 may bai that is, within a Htt 
§mff4^ (119a ; an4 tba p«rt^ W e^t aUowed to wait wi tea 
wWab fi09^ way t«irii 4>ii» n^o%t ta bia ban^t, Tba 
jury, uadfi tha diraatifm pf bi§ I^erdabipi baf a in al^ 
£^n^ t^at Riora tba^ a TaasopaMa tinj^i wa^ pot tabafi 
in the preaa»t inst^noe^ a»4 I tbink tbey bava finiiid 
PwracUyf Wa are not t^ ap^no^ai w^bom pi^c^ t^ 
iba eaptaii^ji on ^ ajrriva^ in l^ondmk ^^m with 4^1 i^iiaa^ 
tQ bi^ 9wna?i and tbw bawg a ^a^a in wWcb m wrong 
b^ been dpna> o^ghj n«t tQ ba dafaalad w Jigbt mi iU 

Wataipd «h}e(5tiQn8^ J a?P libarefaiJa of opiiuop ^ 
tbe yer4jct p^ght nqt tQ ba dirtnrba^^ 

]Bv»»py«S J* Wher* tba avidanw ia all ^ i>na 
s,h^ ^ tha^ traniw^ption bas taan pacftctly fair, I thin^ 
tbe ppnrt haa flfl right tQ disturb the Yardict of the 
iwji Who pw dPHbt that tba jury w#re aorrect in tbis 

inf^Mn^, and that tba captain wa« warrantad fo all b© 

did ? A^ to the. notice of abandonment given at <^^ 
cuffflp I haya np pon^eption that a par^n vhqia avo\j»- 

^dly aff^nt pf ii?^9» can §ay ha has no antbority tq n^ 

cept an aban^onn^ent; but if ba pan^ ba i§ bonnd^ fit ^ 
events, tP write home and infprm hi$ einp%ers ipif wb#t 
\m pftSWdf TfeW v« llRYa up evi4ffi«e tbat ti)^ PW<|fr 
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1821. knew of his loss before the Sd of Mcn/i and no case 
has gone so far as to say, that not a single day must 
elapse between knowledge of the loss and notice of 
BoNHAiff. abandonment^ However, all the cases depend on their 
own circumstances, and no one of them can lay down a 
rule for another in this matter. I therefore can see no 
ground for disturbing the verdict. 

Richardson J. I am sorry to say that I see thfs 
case in a different point of view ; and I could wish the case 
to be re-considered on both points. First, as to the ne- 
cessity of sale; it is certain the assured has no right to 
sell, except in a case of strong necessity ; perhaps he is 
not confined to a case of physical necessity ; but the 
necessity must be such as would induce a prudent man, 
even if uninsured, to sell. What then was the necessity 
here ? The captain contents himself with 1200/., where 
he had 12,0002. at stake; so that if he had been un- 
insured the loss must have been 10,800/., with the 
exception of the amount for which the ship's stores 
might have sold ; whereas the loss would have amounted 
to no more than 5000/., if the ship had been repaired 
at that expence, and had completed her voyage. There 
was, it is true, some difficulty as to raising money, Col" 
cutta being an expensive, though a good place for 
repairs ; and the captain attempted, without success, to 
borrow on hypothecation of ship, bqt he never offered to 
hypothecate the cargo, as he might have done. It appears 
a strong thing to say, that he would have sold the 
ship for 1200/. if he had been uninsured. My Lord 
Chief Justice and my learned Brothers seem to think 
that the jury have concluded this point. That the de- 
tain acted honourably there can be no doubt ; but I 
should wish it to "be again considered, whether he acted 
for the benefit of all concerned. As to the other point, 
was the abandonment made in time, according to the 
frets which are stated to hftve occurred in Lmdon f The 

paptai^ 
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captain arrived in London (where the owner lived) on 1821. 
the 25th of Jpril. It does not appear that he had any 
communication with his owner, and that is one of the 
things I should wish to have submitted to another en*- 
quiry; for on his arriving from India, after such. a 
loss, one would have thought he would have seen his 
owner immediately. It is, indeed, difficult, in a case 
where substantial justice has been done, to divest one- 
sdf of the feeling which is excited, and to decide a 
point like this, which seems to conflic't with the justice 
of the case; — ^but I do not think it necessary that the 
owner should wait for the ship's papers to make aban- 
donment, if the captain communicated with him on 
arriving in London; and it would be satisfactory to me 
to know, whether that was so or not. 

Rule discharged. 
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ffay.^l, FORSHAW V. ChABERT. 



PoUcyof in- ^SSUMP$JT ^p fL po^ipy of jinsurjine? on the ship 
Ihi^and ° ^^^ ^^ gOodS| « at and fr«m her port pr ports 

goods, at and of ladijig in Cifbo^ to Liverpopf^" vitb lil?prtjri ** in tbi4 
Xiw^/ ^° ^^y^' t^ proc^ w4 sail to, and tojjph W stajr ^ 
with liberty, any JfOTp^ QV pjac^jj whatsoever] ai;d i^ith le^ve djsr 
«• inthatvoy- charge an4 tak^ in at ^y ports pr places she mi^t 
!ISd*teil^t^and ^W<?h atf vitbout prejudice to t^at ins|iranq^." At thQ 
touch and stay triply befqre D^tflas C. J,| at the London fittings after 
at, any ports j^^g^ Trinity term, it appeared, that, subsequently to the 
soever; and subscription of the policy by the diflTerenl; underwrit|er8| 
with leave to the words ** with leave to call off Jamaka^^* had been 
take in^^at^ny ^'^^J^^®^ ^^ ^^® ^ody of it, after the word " Liverpool^* 
ports or places All the underwriters, except the Defendant, on being 

she might applied to, sanctioned this interpolation, by writing their 
touch at, with- ...,., . o ^ if . , , 

out prejudice untials in the margin oi the poucy, opposite to th.e words 

to that insup- inserted, and required no additional premium* The 
bswed after Defendant being ill and absent from London, was not 
subscription of applied to for this purpose. There were two counts in 
^* ^^^' I, ^^ declaration, on the policy in question, the first, 
body x)f it the setting out the policy, with the words interpolated, the 
words, "with other, setting it out as it originally stood. 
jMnaica)* to '^^^ captain having lost some of his outward bound 
which interpo- crew by sickness and desertion, at Cuba, and finding it 
lation all the 

underwriters assented, without increase of ^rfmi«i;i, except the Defendant, who, being 
out of the way, was not applied to. The captain sailed from Cuha with eight men, 
engaged to navigate to Liverpoolf and two to Jamaica^ being unable at Cuba to procure 
ten men (the proper complement of the crew) for Liverpool, He then touched at 
Jamaica^ for the sole purpose of landing the two men, and procuring others in their 
stead ; and having accomplished his purpose, was lost on the voyage from Jamaica to 
Liverpool: Held, 

1st That this was a material alteration of the policy, and rendered it void. 

ad. That the ship was not, as to her crew, seaworthy for the whole voyage (as she 
ought to have been) when she sailed from Cuba* 

3d. That the circumstance of her having become seaworthy after her leaving 
Cubof and before the loss, did not entitle the Plaintiff to recover* 

impossible, 
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iQ^pgwUH Aer^t tp QBg9ie tei) ipep for Limpci9l9 ^9SkA 1 Ml • 
from Cf<A(i, witji ^ crew, ^qinp()s^ of eight m&\ mgaged 
for Liverpool^ m^ two for jEM^^p J3r»> in Janmca. H0 
lh?Q pro(^e4 to f^ad load^ at M(mt0go Bq^ for the 
9qI^ purjpiQI^ of lavding thc^ two mm^ (w}iq rofusied to 
jprcH:^^ f^^^ll^,) and qf profsiiriog ptbor* to «upp>y tbw 
plfiQ^ Having eSacted both tb^sQ objeets^ be sailed 
from Jifont^ga Ba^j^ and tb# ^ip» wbiW i^ tbo praso- 
Wtioi^ of ber homeward v«^ag«b ^<i» lo^t- It was proved 
tb(^t tea men ^iiFer^ a fii^ffioi^t crew to navigate m^h a 
vesjsel ^» thp flqpe to England, and that t^e captain bad 
no fraud^lent purpo«i9 in fPH^bing at Mo^ga S^ 
Some of the witnesses said the touching at tfamcki^ ixk^ 
creasied tlie risk, fmd Qthera df^i^ thisu It wi^s ob^ 
jected, on the part of the Defendant, that tl^t altefr 
ation in the policy was material, and rendered it void ; 
tb(it the tonchio^ at McmtegQ Bay w^^ a deviation ; and 
that the ship having sailed from Ctd^a with aw insuf- 
ficiwt crew, wa^ not seaworthy when she broke ground; 
(eight men oQ]y being there engaged for England.) But 
ibe jnry fojijind a verdict for the Plaintiff, and that the 
captain p^t into M(n^o Batfior a justifiably cause, evep 
thoMgh there had been PQ alteration \xk the policy. 

I Taddy Serjt, on a former day, having obtained a 
rule nisi to set aside this verdict, and instead thereof, to 
enter a general verdict for the Defendant, or to have a 
new trial, on the grounds of objection above stated. 

Hymock Seijt. now shewed cause agaimt tb§^ t^ 
The ship waa seaworthy when ^e left Ce^; teQ men 
beii^ a i^nSgoient crew^. The ii^9wvenief\€e w^uUl 
ba moQstroRs if a captaip, who eannpt e^^tain ^ fuU 
crew for the whole of his voyage, were precluded from en- 
gaging men to forward him a part of the way to a place 
where he may find others who will proceed with him. 
It was, therefore, not unseaworthiness, hut a «iiperv^$ng 
Mf!€ssity that compelled the captain to put into Montego 
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Bay: so that, under the circumstances, this bang no 
deviation, the alteration in the policy becomes imma- 
terial, and the alteration being in ah immaterial point, 
the policy is not avoided. Sanderson v. Synumds. (a) 
In all the cases wherein an alteration has been holden 
to avoid the policy, the alteration has been in a material 
point. Langhom v. Cologan. (b) Fairliev. Christie, {c) 
That the touching at Jamaica did not increase the risk, 
appears, from the other undenvriters having sanctioned 
the alteration, without requiring any additional premium. 
As to seaworthiness, even if it should be taken that the 
ship had not a sufficient crew at Cuba^ yet, as the loss did 
not happen till after she had actually obtained a suffi* 
dent crewj the underwritersi are liable. Weir v. Aber'^ 
deen* {d) 



Taddjf, in support of his rtil^. Though the ship, 
when she bailed from Cuba^ was seaworthy to proceed 
to Montego Bay^ she was not seaworthy to proceed to 
Litexpooli as she ought to have been, to entitle the 
Plaintiff to recover under this policy. Eden v. Parki" 
son, {e) Forbes v. Wilson. (/) Then the touching at 
Montego Bay^ not being occasioned by supervening ne^ 
ces£ity,.hut by the captain's omission to procure a proper 
crew for Liverpool^ was a deviation which would dis- 
charge the underwriter, unless he had sanctioned the 
alteration in the policy. K the captain were justified in 
breaking ground with a crew incomplete for the whole 
voyage, because he expected to complete his crew at 
Montego Bay^ he would be equally justified in perform- 
ing the whole voyage by successive engagements from 
island to island. Whether it turns out eventually pos«- 



(a) AnUy 1. 426. 

(b) 4 Taunt. 330. 
(r) 7 Taunt. 4x6. 
\d) % BtfSf A* 3%O0 



{e) Dough 73». Park^i In^ 
juraneet 333. 
(/) Pari*4 Iff^urafUffiiA* «*• 

sible 
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Bible to do so or not, the captain is bound to sail with a 
8u£Scient crew; for the ship must be seaworthy at the 
time of sailing. Munro v. Vandams[a) JVidson v« 
Clark, (b) If there be a probability diat the assured will 
not be able to fiilfirthat condition, which is taddy an- 
nexed to att insurances on ships, he ought to stipulate 
accordingly. If, th^efore, this would have been a devi^ 
ation, but for the alteration of the policy, the alteration 
is material, affects the integrity of the instrument, and 
avoids the policy, as to the Defendant. It is true, the 
ship was not lost till after she had left Jamaica / but 
whether the alteration in a policy is material, does not^ 
depend on the event of the voyage^ but on the question, 
whether the risk is increased at the time the alter- 
ation is made. With respect to the ship's having been 
rendered seaworthy before the loss happened, (she 
having sailed at first, clearly not seaworthy, for JLivet^ 
pooTjf the case of Jf^eir v. Aberdeen has gone further 
than any case that preceded it ; l^ut that case is distin- 
guishable from the present, for it may be impossible to 
prove, with certainly, what amount of cargo a ship will 
safely carry ; so, that if a ship is overladen, and the put« 
ting back to discharge part of the cargo be held to 
avoid the policy, captains may be induced to incur the 
chance of loss, to the disadvantage of the insurers; 
whereas, the fact of a ship having a suflQdent or insuffici- 
ent crew, is certainly known, and easily proved. Sander* 
sx)n V. Si/monds does not press the Defendant on the point 
of alteration, for in that case there were words in the 
policy equivalent to a permission to trade ; while Fairlie 
V. Christie and Lan^iorn v. Cclogan (cases which have 
never been impeached) are in point for the Defendants 




Chabeit. 



Dallas C. J. This is an objection to which one feek 
disposed very reluctantly to yield, for it is an objection 



(a) ParPs Jns^trancet ZZZ* >>• 
Vol. IIL 



{h) I /)<4|P. 336.. 



M 



against 
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^^7 ^' were applied to for their cooieot to the ^t§r#^ pf 
^ tke fMflioy, an4 gav^ ih^t copfteat; tber#by saying for 

Cbawrt* themsdves (of all persons ib» bast qmHifi^ tp f9ff9 » 
jodgment x>m the subject) tbiit this stltora^iap ^n^Ofui^Qed 
no kuireate of rak i biil^ onfortuoately for ij^ §»mv^ 
BO fittdi applkatioo was made, 8ii &r as this todivid^ftl 
vBideniiker was concerned ; and tbougb, wodofiit^j, 
he woald have been apj^iistfi to if he h^d h^n M) tha 
waj, and {probably would bftv^ added hi» iiliti^Is to tb# 
others^ yet» as he hsii not don^ sq, h^ cpot^fids he is 
not boiiiid. HoweTer» we loust decide ofi l^gul gf^andSf 
1^ the question then will be, whether the ship w^i^ or 
was act feaworthy ^ the tiiBe of suiting? Here, it 
BinsC bo observedf that tb^ voyagje ii^sur^ w^ not ipr 
Toyage firom London to Cabcf^ fuid back egai^ from C$fbfi 
to Landmf m other word^, a voyage fmt and hopi% b||$ 
a voyage froin Oti^ to Ldjperpoolj and that the worda 
added to the pdsoy were, *^ with hsLve to call oW «/^* 
mausOf^^ thereby shewing, that« in the c^inion of the 
paity who added them, liberty to toiipb at Jam^a^ w^^ 
not witbin ihp terms of the original contr^^ Ji(m 
it is alear thiR|: a ship must be seawqrliiy ^t the ti|n^ 
when eha sells ; the assured warrfknts that, and wi^a^^visr 
p^ymd nei:»S(»sitips may interpose, he is not allowed tp 
d^iilte from ibe strict t€3:m^ of his w^r^^y. Ji {i$ 
deaTj tpo, that v^^hat was don^ by the captain in the 
present (i*se, w^ dqp^ witbont fr^u^, and for the b^st; 
b^ Wefit bom Cf^ tp Mont^gQ B^y lor the sole pjurpps^ 
of prp^^urlng more m^: was he justified ipi doing this 
<»r niH^ ^ If he h#d a sufficient pr^w for the voyage at 
CtAfh i}i^^^ ^hJ3 wn^ ^n increase of risk; he had m 
right to go circuitously ; and the touching at Montego 
Bajf wonuld tbns be ^ deviation without necessity. Take 
it tb^ <;dber w^y, that he had (en men^ a sn^cient crew 
for the voyage, but only eight of them engaged for 
Liverpocl aiid two for MofUeffs Bay^ and Aat he WWt 

to 



gf those who were to l^ve pitp. | then t^e ^hip i|^^ ijpt ^ ^ - ^ J 
seaworthy ifhen she saile^i fron^ Ctibcf. l^ec^ase tl^ ^^SB^}^^ vmUmlfi. 
ought |heo to have had tgn ^en for Liverpool^ an^ ngt SU k M S ff * 
ej^h( for Liverpool f^nd two ^r Montego fff^j ^^§f t^^ 
«hip wa$ not seaworthy at (he tinje of saUing, or tl^re hias 
]i)een a deviation. TI^^ ju^'y foun<^; that , the captain p^t in 
to fdorUego Baif for a justifiable cau^se^ pven tliouffh ^erp 
had bpejQ no altjeration in the policy : bu| I go pn t}ie dr- 
cumstance that jthe shi^ had not ^ sufficient cre^ at t)ie 
time sh^ sailed^ and that the insurance I^ad ^inception, 
because the s^ip was not se^wortW at the time of sailing. 
The only way in which the Defendant could be }i/9Jbl^ he 
naviqg si|b$pribed a policy without the word^ ^f wit^ ^^f 
to call oS JamaU^af* (a policy by which thp assi^ red |¥s^ 
^un4 f^ gp dii*ect from Cui^a tp Liverpool)^ would hay^ 
\)een by alpss hfippening in that dirept coprse; so that 
a question wopld arise^ whether the DeGsnaapt could 
be liable in this case on his original contract, even 
though nothing had been doiie which could aftepf. th|it 
contract; but her^ there is an alteration in tne Jbody of 
the policy, and, ^cprd^ng to some of the w^nesses, ^ a 
material point of the risk. The words int^odup^d, there- 
fore, must be taken to increase the risk, and are intro- 
duced into the body of the policy, making it in ^^t 
a different instrument from what it was when* subscribed 
'by the Defendant. I need not go into the general 
doctrine touching the alteration of deeds ; it is dear that 
an alteration in a material part will render an instrument 
void. In the present case, the alteration, when made, 
was material, and only t)ecame iminaterial with reference 
to subsequent events ; the fact being, that the ship was 
hot lost in consequence of touching at Montego Bay. 
But it is material to consider the effect of tfa^ afteradon 
at the time wlien it was made ; if it increased the iidk 
then, it was material, and not warranted "by any au- 
iSioiity. The only case which I AslA advert to, is that of 

M^ ' Sanierm 
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Sanderson v. Symonds; in that case, the alteration was no 
alteration of the contract, for the original words of the 
policy were " at and from Liverpool to her port or 
ports, place or places of discharge, and loading in 
Africa and African islands, and during her stay there, 
at and from thence back to Liverpool, or her final 
port or place of discharge, in the united kingdom," 
with liberty, on that voyage, " to proceed and sail to, 
and touch and stay at any ports or places whatsoever 
and wheresoever as above, to sell, barter, pnd exchange 
goods; and load, unload, and reload goods at any or 
all of the ports and places she may call at and proceed 
to/' The broker having inserted the words " add 
trade,*' after the words " during hpr stay," the Court 
Iield^ that there was no material alteration, because 
the instrument, as originally drawn, gave the Plaintiff 
leave to trade. In the present case, the alteration was 
material at the time it was made, and what arose after- 
wards cannot have a retrospective eftect. First, then, 
the ship was not seaworthy at the time of sailing ; and, 
secondly, there has been a material alteration of the 
policy ; and on these grounds the Defendant is entitled 
to have his rule made absolute. 



Park J. It is with extreme reluctance that I agree 
in both point? in the decision which has been pro- 
n(Ninced, because the resistance in this case appears to 
be most unjust ; but whatever feelings may arise on the 
occasion, we must keep our minds free from prejudice, 
and decide according to law* I shall begin with the 
objection touching the alteration of the policy; and, 
as to that, we have been pressed with the cases al- 
ready decided oh the subject; but the present deci- 
sion will not trench on the principles laid down by 
them. The circumstances of Langhom v. Colcgan 
were indeed different from those of the present cas^ 
for there the policy was ia blank, and the alteration 



was 
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was in a material point; In Fairlie v. ChrisHe, we were 
of opinion that the . policy was void, and who could 
doubt it ? a warranty to sail on a particular day was 
altered from October to December ; so that the under- 
writer had a winter risk put upon him without his con^ 
sent. But Sanderson v. Symonds was a very different 
case^ because there^ the insured, who had leave to barter, 
inserted the words " and trade ;" but if he had leave 
to barter, what difference was there in sajdng he had 
leave to trade ? Here an alteration has been made on 
the face of the policy in a material point, and the in 
tegrity of the instrument is destroyed ; the point, indeed, 
is indirectly decided in HiU v. Patten (a), where the 
alteration, though assented to, so far altered the con- 
tract,/as to render a new stamp necessary, and the con- 
tract being void for the want of one^ Lord EUenborough 
says (&),. <^ I cannot say that the policy is not so altered .■ 
as to have lost its original identity, — and I do not think 
the Plaintiff can recur to it again in its original state." 
Le Blanc J. says, <^ Can the Court enforce an agree- 
ment after the parties have, upon the very face of the 
instrument, declared that it is not their agreement?'' 
Now, though both parties did not assent to the alter* 
ation in this case, yet there is a material alteration by 
one^ which <* is inserted in the body of the original 
agreement, and makes it speak a different language/' (c) 
The assured was at liberty to call at any ports or places 
for a specific purpose, namely, to discharge^ but not at 
liberty to touch generally at Montego Bay^ which might ^ 
have been for any purpose incotisistent with the con- 
tract of the underwriter. This, therefore, is clearly a 
material alteration. As to the other point, I am now 
of opinion, though I was not so. when I came into 
court, that this vessel must be consfdered to have been 
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• (a) 8 -Boj/, 373. 

lb) In Frencb v. Pattort, 
9 Eajtf 356. 



(e) FerbaLcBlanCilJ. gEajh 
357- 
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not 



cik^^i^ mcnAmMAi term 
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M$,i^ riof sfeawofffl^. Wa^ she di the tf^fte sBd SSil^ 8««jfr 

>ij*jM v^Srffiy for h^' ;«frho!e towage 7 She h«d teti m^, d dfe^ 

.xaaifcft^ suflicieilt ifS fliifriber, but ortljr right of fhefa w^r^ «fl^ 

Chabert. gg|^ fo# ih§ 4h6te Tdyagd ; atnfl if the eapftfn iiii|h< 

siaft with ^6' iih]^dff^6t ik cr^, ahd i^ni^Ht stif:^Ijf IHd 

^eficlefiiy, as he did aff^^Mfds- h«J dilghi: cfV^ally b^ 

^tftied to ^Ak a ^6fag^&bm ptxri tb pdHU ittstiM 

df & vd^ag6 dir4c^ ffom ChiBa id Liiierfbol. 

feixfl^dUGfi J. 'thl^ tidtifcy Is dii a Vdjr^ ffflft 
CSixi td LlherpooU with IlBeftjf in thict fdyagfe *' te ^t6^ 
d^gd dtid ^^it td, khd ioticll diid ^ttty fit afi;f fioi'fd ^ 
jpd^eS ^h^tsdfeVer, and wittl Ieav6 to dis(ili&r|f^ &ild taktf 
ihi fit any fbh^ or |)laces She might toildh kU #iehdUt 
p'ffejiiaifce id thai liigtirartce f Wotds Whi^h cfth dtfly 
ijifJiy to the vdya^e ft oin CiAA id titehpdol ; biit if thd 
^6Ms «* with teavd td cdll dS Jafndied^' be Insertdd, thd 
^i|i inil^ dl^bhat'^g ther6 klsd \ i6 i\\iii tia dtte daii ddiibt 
tk( the altefatioh iii f ha {)oi1icy is itt&teHdl. I dd Ddt 
T^kSi *hat Ihd flhdiflg of the jafj at 7i/ri jj/'/tftJ mky b^i 
becatl^e IB6 Judges ifiiiM; look at the idstf tim^ii* Tb6 
pi^d^lfiee df the Juf^ is, tb deal with ra^ttefi df ftcCi 
but I discl^ifn lh6 hdtibn ifiat tbeif finding k td bifid k 
3tidgb iii hid d|)inid!i oil itlatters df laW. I ahi tl^itif 
df d|iifiioti thdt th^fd hds /beeh ft tiiatedal Alt^atidll 
iilnre, AhA iUkte is notHiri^ ift day dedded c&ie Which 
iShdfe IH thfe way of this opiiiion. In Sdnd^^on v. iJ^- 
huM^ ih^ aiSdf&d hiiving originally leave to barter^ 
66uld Adt be ^vSl fd ^^teiid thd terms of the dotitra^t, 
bj^ Adding th6 i^^etltldtij << and trade." 

ki to the otheir pointy the ship sailed, it is trfae, with 
^iA ihttL frdm Cuha^ but eight of them only were eft- 
gKged M Livirpbal : catt it be said, tben^ that she sailed 
ivilli h piopet crQi^ fdr thfe whole voyage ? The captain 
was bound to have a proper complement when he 
started ; and, as he failed in this, I am deafly df Opi- 
nion, that the ship was not seaworthy. 

BigjUBz^soif J, 




•^J 



RickAiRDfeoi^ J. Tfe6 fiM pifidt to tte doHsiderkSf 
Is, wfeetlief there was iti tlii^ ca^e finy talld tbnttPici 
6ri whicii tb6 iPlairiti* could silfe; iiid f dtil boohd bj^ 
the dedsldfis, to be of opinion, thdt tlifere li&§ b6etl h6r6 Chabbrt, 
ft liifttMal alteration which has avoided the policy as 
to the Defendant. It is material, too, that this alter- 
ation is in the body of the policy, and that the instru- 
ment cannot be now read without varying the intention 
of the party ; if such alterations were permitted, a door 
would be opened to fraud of the most extensive de- 
scription. The alteration is material in its efiect, 
because it gives .the assured l^ave td call at Jamaica^ 
where ships do not usually call in the course of a voyage 
from. Gvba to Lixferplfoli . That the permisaion of auck 
an ^teratito might lead to frtfud in many instances, is 
ele^^ Jrom the olroumstanc^ that the underwriter's 
9Agnjs^nrb is often proved by one who is acquainted with 
his bdnd-writingi and jiOt by the brewer who managed 
the tiQntta^t, and who, p^rhapSy ^lone knows what were 
itd original terms ; and if this instrument! had been so 
proved) tbe. Defendant might have been, fixed with a 
edntraet different, frcttn the contract whieh he signed. 
The decision in this case is quite consistent with tbe 
decision in Langhorny. Cologan. where the policy being 
printed, there were no words to say on what the 
policy was effected, but such words were afierwards in- 
serted in the blank spaes; and the Court held, that 
this was a fnaterial alteration in the body of the instru- 
ment which vitiated the policy* In Fairlie V( Christie 
the alteration was by drawing the pen through certain 
words expressive df the time of warranty of sailing, 
which stood in thd body of the policy, and inserting 
in a memorandum in the margin a different time for 
sailing. Still the Colirt held that the policy was 
avoided, becatise, by thfe altfef atidrij the integrity of tbe 
instrument was affected. In Sanderson v. Symon^s th6 
alteration was entirely immaterial. Hill v. Patten and 
M 4 ^encA 



168 



CASES IN MICHAELMAS TERM 



182L 



FORSHAW 
v. 

Chabeet. 



Frennh v. Pattm are perhaps not in point, because^ in 
those cases, the parties assented to the alteration. I 
give no opinion on the point, whether, in this instance, 
the ship was seaworthy at the time of her sailing. 

Rule absolute* 



iVbv. s8. 



CaRR H). S^ythies. 



Plamtiff, an HTHE Defendant, on the 3d of AprU^ 1821, previously 
attorney, sued ^ ^^ delivery of the declaration in this action, 

x^^/^DdPend- took out a( summons to stay proceedings on payment of 
ant, previoudy \gi.^ aild the costs then incurred. The Plaintiff, an 
rfdeda^"^ attorney, sought to recover 2\h 7s. lid, and refusing to 
took out a mm- accept the 15/., proceeded in the action by ddivering a 
"I^^L^***^ declaration; but on the 13th of Naoemberf he took the 
on payment' of 15?. out of court in full satisfaction of his demand: 
X5/. and the ^gts having then been taxed for the Plainti£^ up to the 
cwred. ^PlSii. ^™® *^ which he took the money out of court, 
tiff refusing to 

ac(^t the (j^gg Sent, on a former day obtained a rule, calling 

ed by deliver, on the Plaintiff to shew cause^ why so much of the com- 
ing a dedar- mon rule as related to the taxing of costs should not be 
discharged, and why it should not be referred back to 
the prothonotary to tax the Plaintiff's costs up to the 
3d otAprilj and also the Defendant's costs incurred in 
the action since that day, and why the amount of such 
respective costs, when so taxed, should not be set pff 



ation, but af- 
terwards took 
the 15/. in 
foil satisfaction 
of his demand, 
and taxed his 
costs. The 
debt having 



been due to 

the Plaintiff for five years, and the Defendant having frequently promised to pay it, 
the Court refused to order the costs to be re-taxed, so as to allow the Defendant 
the costs incurred between the summons to suy proceedings and the taking of the 
tnoaty out of Qourt. 
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the one aguntt the other, and the balance only be 1821. 
allowed as between the parties, and the Plaintiff re« 
fiind sudi balance, if any, to the Defendant's attorney 
or agent, and why the Plaintiff should not pay the 
Defendant his costs occasioned by this application. 
He cited iti &vour of his motion, James v. Baggett (a), 
Zeeoin v. CaweU {Jb\ Boberts v. Lambert (c), and Johnson 
y. HouldiUh. {d) (The Conrt referred him to Burmester 
Y.Hikh.{e) 

Lens Serjt, in shewing cause agamst the rule, read 
an affidavit, by which it appeared, that the Defendant's 
debt had been due to the Plaintiff for five years, that 
the Defendant had been often requested, and had often 
promised to pay it He cited Gibbon y. Copeman (jT), 
contending that the common practice was never dis- 
turbed, except in cases where needless vexation was 
clearly made out. 

Crossj in support of his rule. In Burmester v. Hilch, 
Johnson v. Holditch was not cited, and no vexation was 
proved ; whereas the Plaintiff in the present case being 
himself an attorney, and cognisant of the practice of the 
court, vexation must be inferred from all the circum- 
stances of the case. 

Dallas C. J. I am of opinion, there is no ground 
whatever for this application in the result of the facts 
now before the Court The way in which the De- 
fendant ought to have proceeded, has been stated in 
one of the cases, (g) Lord EUehborough says, << The 
Defendant might have tendered the sum admitted to be 

{a) %B.(*f A. 776. (e) 13 Majt, SSI* 

(b) % Taunt. 103. (/) 5 Taunt. 840* X Mank* 

\c) a Taunt. %Z%. 39a. 

\d) I Burr. 578. {g) Burmejter v. Hilcb. 
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l^i. dtie, Btfcfr^ fictioft !)r<Sug^t, hrid fliAi H« ttigMt i*tfe 

^ r^/y pleaded fhd f^drf And p«ld £116 iffotl^ iifto dOrift.'' 

^^^ Le BldM 3. StLp, « WJfhont ie strong <5tt*^ fndd^ oiit td 

Siiltf i/li». iihfcw An ifltetittoflal t«<ati6h, ttiid it vi^ to ^bari(^ 

€^pehteM the! t^art of the Plahitifi; {fi6re ^iM f^ beho 

gt6MA {6t the Conn f o interfem ofit (if the off diriafy 

imtm." All ihe (^s^ ledd td this j^bldple; iidC that 

tb« C(»d^t t^ill pr^i^iltd^ feliLmlm, btit that ft i^dif^ ^ase 

must be made out. Here, the debt was ddo fit© jrfeart 

ago, and instead of any intention to vex the Defendant, 

tbere i^efiisi father aif imUnatUm id allow liifti tbdin- 

tctre^ of Uli d^bti It is a case in whicfai at all ^ent«, 

tbif Coort cailnat pfestudd ve?tatidn ) dnd th^r^ibf e^ iVt 

rate Qttiat be diicbarged* 

Pabk J. We Cannot presume Vdxatito, add I can 
OLwlj Goneeive there has been none in the presenti in^* 
stance. A Plaintiff does not usually attend at the 
Judges' chambers ; and though the offer made there was 
/efus^d, th^ Plaintiff hiight afterwards^ on eonsideratbn, 
Ihink it adviseable rather to accept what wkd paid^ tbah 
to ptoceed further* This matter has been before the 
Coiirt three times since I have aat in it. On the first 
oeeasion (d), Gibbs C. J* adopted the rule laid down bjr 
Le Blanc J., in Burmester v. Hilchy «id went tbroiif)h 
all the cases. On the second (&), Dallas J. gave a judg- 
ment to the same effect ; wfaieh was aftetwdrds adhered 
to in AspinaU v. Smith, (r) 

BuRROUGH J. Every one who domes to disturb the 
order of practice, must shew a ground for his request : 
the practice is clear, and the party must make oi^t a 
strong case before he <;an depart from it. Here there 

. (a) In last v. BentBtif % (r ) C. P.^ Michaelmah 59 

Marsh, 4 7 1. Geo, 3. 

{b) hi Jones w. Johns fniiCiP^i > , 

Eajter, 57 &o. 3. 

is 



i^feat Afe Itefet g^Mifta fdf 6hafg!«^ the ftfthltJff *fth j^gf; 
oppression ; the Dcffendftnt ought t6 hkit tettcfefefl llW ^-Jpt-i^ 

Kscnargcd^ 



lili 



SaUes lisLiE i;. ItibritARD Vfti^ojir,' TUbMk^ Nov.tZ. 
Kedhouse, and Joseph Jenking. 



npHIS was an action on the case, in whicK the I^laintiii Good$ 






'I 

con- 



declared, that at the request of the defendants, he ^Y^ ^V *^P 

siiipped and put on board a vessel of theirs, certain boxes spoiled, in 

of oranges, to be safely and securely carried and conveyea consequence 

by tKem in such vessel, from St. Michaels to London ; and ^ ^ ^ ^^ *' 

f^- ^ ' ... ' /iii- -K J .: 's* genceandun- 

that it, therefore, became the duty of the Defendants, as skilfulness of 

owners of such vessel, safely and securely to carry and ^^® captain, 

convey the said goods ; and, for that purpose, to prepare ^^^ ^^ 

and provide all things necessafy in that tehalf^ and owners (one of 

(amongst other tnings) to procure a proper and stilfiil ^ ^"? T^ 

master or captam, for the j)urpbse of conveyidg the damages, in 

goods witti safety and security. Yet, that the Defend- an action on 
^ ,i , . J i'i ;. ' the case: 

ants not regarditig their duty as owners, did hot, nor Held, that the 

would safely and securely carry jlnd convey the goods, actio^ lay, 

nor, as owners, procure a proper or skilful master or ™tainh d 

captain, out therein wholly tnade default; and, on the entered into a 

contrary, employed an unskilful and improper rhaster charter-party, 

r^^» . A i , . . K . . , underseal, 

or captain, by and through whose misconduct, careless- ^\^\^ ^^ 

ness and negligent^, the arrival of the vessel at her port freighter and 

of destination was delayed, and the goods so ladeft oh ^^. ^l ^ ^ 

i3oard the vessel Were damdged, rotten and destroj^ed. gaged to con- 
vey the goods 
tA ifieir deitkUtioii; it tUft i|>peuing on ^ charterpfurty that fhis captain was part 
qwner, nor that the freighter knew him to be such when the charter-party was ' 
e;(ecutpd. 

The 
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182L The second count was more general. The Defend^ 

ants pleaded that they were not guilty. 

The cause was tried at GuUdhaU^ before Dallas C. J., 
after Michadmas term, 1820, when the jury found a 
verdict for the Plainti£^ damages 110/.; but his lord- 
ship reserved the point for the opinion of this Court, as 
to whether the action was maintainable or not ; and a 
rule having been accordingly obtained last HUary term, 
to shew cause why this verdict should not be set aside 
and a nonsuit entered, the Court after argument, by 
Lens Serjt, for the Plainti£^ and Vaughan and Toddy 
Serjts. for the Defendants, directed the facts to be turned 
int6 a case^ in which the question was stated to be, 
whether the action were maintainable. 

The case then stated, that the Plaintiff was an orange 
merchant at SU Michaels. That the Defendants were 
owners of the ship l^iza and Jane s that the Plaintiffii 
shipped the oranges under a bill of lading, stating the 
D^endant, JenJcing^ to be master for that voyage. This 
bill of lading was signed by the Defendant, Jenking, « 

The case then stated a charter-party of affreightment 
between the said Joseph Jenking^ commander of the 
vessel, of the one part, and John Adam^ and James 
LesUej (the Plaintiff,} freighters of the said vessel, of 
the other part, by which the commander agreed with 
the freighters, that the schooner being tight, staunch, 
and every way properly fitted, victualled and manned, 
as is usual for vessels in merchants' service, he, the com- 
mander, or some other prefer person in his stead, should 
immediately receive on board from the freighters or 
their agents, the goods in question, and being dis- 
patched therewith, on or before the 5th October then 
next, should with all possible speed set sail to St. Mi- 
chaelSf make a true delivery of the goods, and there 
receive on board such quantity of fruit as the agents or 
assigns of the freighters should think fit to load, &c. &c 

It 
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It is not necessary to state more of the instrument 1821. 
which was under the hands and seals of Jenking, Adam, 
and Ledie. The case stated the arrival of the ship 
at St. Michaels^ that the cargo of oranges was put on 
board, and the ship ready for sea; that the Plaintifi^ 
Leslie^ requested Jenking to provision the ship, that he 
neglected to do it ; and the facts stated in the case, shewed 
the grossest neglect of duty in him, the master, by means 
of which the voyage was so delayed, that the vessel which 
might have arrived in the month of March^ did not 
arrive till the 5th of May^ by reason of which the cargo 
of oranges was much damaged. 

The case was argued again in this term, by Lens 
Serjt. for the Plainti£P, and Taddy Serjt. for the De- 
fendants. 

Arguments for the Plaintiff. This action will lie 
against the Defendants as ship-owners, notwithstanding 
they have entered into a charter-party, jointly with 
their captain, Jenking* No covenant in that charter-" 
party is precisely applicable to the misconduct of which 
the plaintiff complains; so that he need not dispute 
the principle, that assumpsit or case will not lie where 
there is a remedy of a higher description. But even if 
there were a covenant in the charter-party applicable 
to the Plaintiff's case, that would not be a bar to his 
suing in this action on the custom of the r^alm. The 
distinction being, that where the Cause of action arises 
out of the contract alone, a lower species of remedy 
cannot be resorted to> when the Plaintiff is entitled to 
a higher ; but where the law gives the party a right, 
independently of his contract, he may elect which 
remedy he pleases. Thus a party may have an action 
on the case in the nature of waste^ against one who 
is under covenant not to commit waste, Kinlyside v. 
^^ThorfUon.^a) *Howev6r, in the present instance, the 

{a) % Si, Rep* ittti 

action 
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l^h Metier md the cause of complakt i« net a^aiiist the 
MUQe parties «s were coacc»iied ia the idiarter-party; 
imd ihat circa mftfance distrnguishes die preeeik ease 
&om fSciaek y, Anthony {a)^ where the mastep acting 
as agent of tho oifmers ha4 power to hind theni, and 
render th^ liable, which powi^ Jsnking ha4 not, with 
respect to the Defisodants. 

Arguments for the Defendants. This action would 
Bot lie against Jenking alone, and if It would not lie 
against him alone, neither will it lie against him 
jointly with the others ; for the two leading provisions in 
the charter-party are applicable to the Plaintiff's cause 
of complaint; and as covenant would have been the 
proper action on that instrument, an action of a lower 
degree will not lie. The bill of lading and dhiarter- 
party are so connected together, that the Plaintiff was 
bound to sue Jenkingy if he sued at all, and Schack 
V. Anthony is in point to shew, that this ac^tion will not 
lie agmnst him, even thougli it be framed in tort; 
for where the tort arises out of a contract, the in- 
<»defits of an acti(»i in tort are the same as those 
of an action on the contract. Max v. Roberts. (5) 
■ Weall V. Kifig (c). In Kinlyside v. Thornton there was 
a tort independent of the contract; and Jones r- 
HUl (d) is an authority to shew, that waste will only lie 
lor that whidli would be waste if there were no stipu- 
lation respecting it. To the same effect is Dyer, 198. i. 
pL 6S., Co. Litt. 54. b. And at common law waste only 
laiy against SQch as did not come in by contract, (as 
tenant in dower, &c.) ; it is only by statute it has been 
extended to ten^uit for life or years. Here therf is no 
wrong indqpei)4cntly of the contract. 



{a) 1 M.^S. 573. (c) 1% -ga//> 4j^. 

{b) 1% East, «9. {J) 7 Taunt. 39a. 



Dallas 



*v. 



sta^iijg the pU^dings apid casp, as above js^t forth, pypr 
cippdeil ps follow* : Oo thesQ fiwts wj? WP of ppwpi^ 
that tb(? ♦cfioji wa3 priqf^rly bropghj, Witso^^ 

The owners of a ship, for whose benefit she is oi^yi? 
gat^, ^y;e ^jpund by th§ in^ritiroe Jaw to oy^Fn^rjs of 
goods, shipped and ^^eivi?d on bp^rd to Ue PJirriec], 
for ihe due curriagQ th^rppf, and are liable for any 
negUgesLce on the p;»rt pf themselves or their servant* 
wjbjej^eby the goods m^y be damaged. 

If, without fraud, and in the du^ jCpur&e pf the ship'^ 
employment, the master makes a charter-party, the ship^ 
owners are not thereby divested of liability, but are 
still liable for the performance of such duties, belonging 
to them in that character, as are not inconsistent with 
the stipulations of the charter-party. 

And, whether the charter-party be made under the 
seal of the master, or not, seems to make no difference 
in this respect ; because the ship-owners ar^ not charged 
directly upon the contract of charter-party, but upon 
their general liability as principals in the adventure, 
deriving profit from the ship's employment, for the 
performance of such duties as belong to them in that 
character, and are not inconsistent with the charter- 
party. 

A special action on the case, like the present, seems 
to us to be a proper form of action, for recovery of da- 
mages for the breach of such duties. 

In this case, a further difficulty has been much 
pressed upon us, arising from the circumstance that the 
master here happens to unite in himself the character 
also of a part-owner. In the charter-party, however, 
he is not described as part-owner, but as commander 
only ; nor does it appear, that it was at all known to 
the Plaintiff, or to any other person concerned in the 
cargo, that he possessed any other character or interest 
than that of commander or master. 

It 
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1811. It seems to us, therefore, that this circumstance, thus 

unknown, cannot be set up, either by him or by the 
other part-owners, to bar the PiaintifiF of a right of 
action, to* which he would, otherwise, have been en- 
titled. 

In this view of the present case, none of the questions 
are involved, in which so much difference of opinion 
has arisen in Govett v. Radnidge (a), - Pamell v. Lay^ 
ion (i), Max v. Roberts, WeaU v. King, and other 
cases. For, if this action is maintainable, as we think 
it is, against the Defendant Jenking, as well as against 
the other two Defendants, it is unnecessary to consider 
whether it could have been maintained against the other 
two Defendants alone, if it it had not been maintainable 
against JenJcing. 

Judgment for the Plaintifil 
{a) 3 EoiU 6»« (h) % N. k. 365- 



END OF MICHAELMAS TERM. 
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Hilary Teriii^ 



In the Second and Third Yeai^s of the Reign of 
George IV. 



Dvn and Othew t;* Budd. Jafr.%4, 

/^ASE against a canrier for n^ligence« At the trial Plaintiffs hav" 

before Dallas C. X, London sittings after MichaeU ""gwceivedan 

mas terro^ the facts were as follow. stranger to for- 

A per- nish J. Parker 
of Higif^ 
HreeU Oxford^ with gOods, and finding Upon ettquiiy that Mr. Parker of the' 
Higb-street was a tradesman of jespecubitky? forwarded the goods by a carrier, 
having directed them to J. Parker^ Higb-Jtreett Oxford. On the arrival of the 
parcel at Oxford^ the carrier's porter there, who knew JF. Parker of the Higb^treet, 
(and who was accustomed to deliver parcels at the houses of the consignees,} told hini 
of the arrival of the parcel, no other Parker residing in that street. fF. P. said he ex- 
pected no parcel. A person to whom the porter had before delivered parcels under 
the name of Parker^ called at the Defendant's office shortly afterwards, and saying 
the parcel was his, \vas allowed to take it on paying the carriage, there being many 
penons of that name at Oxford. The Plaintiffs havuig thus lost their goods, desired 
the Defendant, by letter* to apprehend the person who had taken them, if he again 
presented himself, and afterwards said, that they had done with the Defendant, if 
the man who had the parcel were produced. A notice was suspended in a con- 
spicuous part of the Defendant's office, limiting his responsibility to 5/., except 
where articles were entered according to their value ; and the parcel in question had 
not been so entered, though worth 89/. ; but the Plaintiffs' porter swore he never 
saw the notice. The Plaintiffs having sued the carrier, and the Judge having directed 
the jury that the carrier's negligence had beea such as to render it upncces s ary to 
Vol. III. N consider 
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A person unknown to the HaintifFs requested them 
to send some sijks and other goods to Mr. James 
Parker^ of High-street, Oxford ; the Plaintiffs never 
haying dealt with Parker^ made enquiries about him, 
consider the and finding that Mr. Parker, residing in High-street, 
question as to O^gfrd^ |^as a tr^d^smau of greitt reapioctabiUty, for- 
toucWng^the warded the goods in question by the Defendant's 
limited respon- waggon, having directed the parcel to " Mr, James 
^"^"^It^vin ^^^^^> High-street, Oxjord:' The Defendant's porter 
b^ found for at Oxford knew William Parker of High-street, at 
the Plaintiffs, whose house he had delivered parcels, (it being the 
refold to^"'^ course of Defendant's office to deliver parcels at the 
grant a new house of the consignee) ; and on the morning after the 

trial, which arrival of the parcel, went to this Parker, and informed 
was moved for • . ^ , . "^ ^ , . . ^ ., 

on the ground him of the circumstance. Parker said he expected no 

that the ques- parcel. Shortly afterwards, a person came to the De- 

S^^noti^"'^ fendant's office ; whei:§i *^ng tUfi parcel directed as 

ought to have before mentioned, he claimed it as his own, and on his 

^^'t^^^vf'^" paying the carriage, the parcel was delivered to him. 

Judge ought to Thie porter had before delivered to this person parcels 

have poi^ directed for Mr. Parker, Oxford, to be left till called 

S'^the jury to ^^^* Many persons of the name of Parker- reside in 

the piamtiffs' Oxford, but none of that name was at this time re-^ 

letter^ direct* gyjng in High-street, except Mr. William Parker, the 
ingthecamer . „ f , , ,:. j 

toappre- pnntseller, th^ person to whom the porter addressed 

hend the cheat, ymself as above staled. The Plaintiffs having soon 

quentconvcrs." discovered that they had been imposed upon, Brooks, 

ations there- one of them, wrote to the Defendant, desiring, that 

on; anduiat i^Q^jj the person who had claimed the parcel in 

the property of , T , 

the goods had question be found, he might be detained as a swindler ; 

passed out of ^nd soon afterwards, in a conversation with a servant 
of the- Defendant at his office in Oxford, suggested 
the same course, saying, be had no doubt the parcel 
had been delivered to the man who* ordered it. In 
another conversation at the same office, he said) that 
if they could produce to him the man who had the par- 
cel, 
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eel, he had done with the Defendant After thi% the 
book-l^eeper wrote to Brooks, informing hinit that the 
person respecting whom be enquired, when in O^^brd^ 
had been there, and was expected again in a short 
time ; that the Defendant could not detain him| as he 
had not a sufficient charge to make, but suggested, that 
if Brooks attended, he might procure a warrant to ap- 
prehend him. Brooks wrote in answer, that as the 
parcel was not delivered according to the dir^tion on 
It, he had no claim on Mr. Parker, but siiould con* 
sider the Defendant responsible for the value of the 
parcel. It appeared that some attempts were made by 
the book-keeper and others connected with the office 
to detain the swindler, which attempts failed. The 
parcel was worth about 89/., and the following notice 
w^s in a conspicuous part of the Defendant's office in « 
London : " Take notice, that the proprietors of the 
public carriages, who transact their business at this 
office, will not be answerable for any packages dontain^^ 
ing cash, bank notes, bills, jewels, plate or watches, 
however small the value may be, or for any package of 
more than five pounds value, if lost or damaged, unless 
the same is specified when delivered into the office*" 
The value of the Plaintiffs' parcel was not specified, but 
their porter, who / could read, swore he never saw the 
notice. Dallas C. J. stated to the jury, that there lyere 
two questions for their opinion. The first arising upon 
the notice. The second, whether there had been gross 
negligence on the part of the Defendant. The learned 
Judge observed that, in one view of the case, it might 
not be necessary for the jury to consider the first 
question 5 for that, if notice was given, and there had 
been gross negligence on the part of the Defendant, 
the Defendant was liable {a) ; and he directed the jui-y 

{a) See Gatnfftt "V. WiHan, $ B.^ A. sU and tha cases Alfe ctred. 

' N 2 to 
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to consider, whether, under the circumstances, the De- 
fendant had been guilty of gross negligence or not; ex- 
plaining to them, that, if the Defendant and his servants 
had not taken the same care of the property as a prudent 
man would have taken of his own, he had been guilty 
of gross n^ligence. (a) 

The jury found a verdict for the Plainti£fe* 

PeU Seijt. now moved for a new trial, on the ground, 
first, that the question of notice ought to have been 
pointed out to the consideration of the jury, inasmuch 
as conduct which would amount to gross n^ligence 
with respect to a parcel of great value, might be reason- 
able care with respect to a parcel of small value, and 
the Defendants were not warned as they ought to have 
been, that the Plaintiffi' parcel was of great value. 
Secondly, that the learned Judge had not directed the 
attention of the jury to the letter and conversations, 
by which one of the PlaintiflBi directed the Defendant to 
apprehend the person who had taken the goods; and 
from which it might be collected, that the Plaintiffi 
considered the Defendant not responsible for the loss. 
Thirdly, that the property in the goods was not in the 
Plaintiff but in the consignee. On the first point, 
PeU cited the words of Bayley J., in Batson v. Dono- 
van. (ft) " I left, I believe, these two questions to the 
jury ; first, whether the Plaintiffs dealt fairly by the 
Defendants, in not apprising them that the box con**' 
tained articles of value ; and secondly, whether in the 
case of a parcel of such value as the Defendants might 
fidrly expect this to be, there was gross negligence in 
the Defendahts :** and urged, that the carrier had a 
Tight to suppose the worth of the parcel less than 5/., 

(«) Set Batton v. DoHoVan$ (h) 4B,f£f J, ss^. 
^B.^ A.ZQ.%^Bist3* 

because 
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because it was booked and entered onlyi^ a parcel of 1822; 
les» value. 

Dallas C. J. I certainly did state at the trials 
that this was a question of importance, and I think so 
now; but not in the view which my Brother PeU haa 
taken of the case, or, because I feel any difficulty in 
coming to a decision on it : for, at the conclusion of the 
cause, I did not feel, nor did the special jury, one instant 
of hesitation. I agree that the case is of importance to 
the rights of carriers; but it is also important with 
respect to their obligations, and the rights of the public* 

A person calls on the Plaintiffi, and orders goods for 
a respectable tradesman, Mr. Parker^ o( the High^streetf^ 
OaforcL The Plaintiffs having had no previous dealings 
with this tradesman, or the party ordering the goods, 
pause; but^ having found on enquiry, that, among the 
various persons bearing the name of Pari^ at Oxford^ 
Mr, Parker of the High-street was well known for hif 
respectability, they direct the parcel to him ; and the 
veiy use of the address, added to the name, was to 
insure a requisite degree of caiition ; for the parcel was 
not directed to J. ParkeVy Oxford^ but to Mr. James 
ParJcer^ High-street^ Oxford. 

When the parcel arrived, the carrier very well under- 
stood that it was his duty to deliver it as directed; and 
it had been the course of his office to deliver parcek at 
the house of the consignees. This Mr. Parker of the 
High'Street had received goods from them at his house ;j 
indeed, the porter of the office met Mn Parker him-i 
self, and upon saying he had a parcel, was expressly 
told by Parker^ that be expected none, ^d knew »o^ 
thing about it. 

I stated to the jury that the duty of carriers might 
be different under different circumstances. A parcel 
might be directed to be lefl till called for ; it might 

N3 be 
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1^9^ ht^ dif^^fitfd to % i^rmffM^ at «( larg« Unwi^, witbo^ti U^, 

^^^*^ name of any street, as was the case in a cause befi|ipi> -46^ 

v^ hott J. (a), where the parcel was directed to " J. Worthy, 

^.WW^ Ejfii^&r ;" ar^ wher^ th# c^irieis luivjng delh^i?^ ]f^ on 
payiiteat; qf tfee C£w;r4«gfti t^ we who told him that b© 
had b|«^ sc^t f4?!«» H Uy 9 p^^op y^hojn he did: not. (cnaw,, 
h^ \f^ ipas^ io, the street, iK^asi holden to be chargeobW 
wUh (b^ cQ&a^i^vi^AQes of gross negligence, though the 
gpQ4$ w^^ s^bQVQ th^ vaj^ei^i^ntioned in th^ public 
noti^^ii wd^iMbwgb they had ^^pt been, speciajtly insMye^ 
a^d ent.er<;d^ But I tol4 the; jury that \ would aqI 
&of,^ iHtq Ks^% of difficulty, bec^iuse^ here, the p^r^M 
w^ ppt §P (feecte^i but wiis directed to. b^e ^eli.veve^ at 
a p;^r4;iwta>r piUce. So. th^t the jury h^d only tp CQ^- 
aideyr^^ ^^lihw the, carrier wa^. guilty of gross negligence 
ii\, ^oJt ddiv^i^ing th^ pfirq^l at th^t pl^ce ; for it is clear j^ 
fi;:wi, a. <;ase iip^ 4 PnV^ (^J, th^t the c^rri^r is bqundi ^Qt 
oft^y ^afelx ta ^P»yey^ bjit. s^afely to deliver a p^qe^ ftt the 
' pfepe, ^P w^ijjhi it, is direifte^i {cl Now,^ after the i^tten^ 
tipo of tbepprter h^4 bepn dra^h to the oircumsta,nQes of 
tj?^ 99^ §^fter Mi:n PqifJcerx of fUgh'SLxeet, had refused the 
pg^Cpeli. and the qgrrier was required by 9- person calling 
him^lf F^rJcer, ^yhoge j^esideijce w*s unknown tp him, 
to deliver the parcel, ought he not to have pj^usec^ and 
tp^ hftve enquired on what authority the stranger made 
i^ch a deni.swnd ? \ s^id^ if this was np.t negligence, 
tjiere must bp an end pf ps^rrying for hire ; fpr who 
wQuld. be sa,fe if a carrier is to deliver to a person, 
whose residence is unknpwn to him, a parcel directed 
to a knpwn pl^^ of resilience? I therefore thought 
- this a case of grpss negligence ; but I did not leave it to 
the jury as a case of gross negligence, without explain- 
ing to them what gross negligence was, and I explained 

{a) Birkett v. WiUan^ zB.^ (e) Pei Wooil B., Bodenbam ▼. 
Ai ^54j Bennetts 

If 
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it to them in the very words of toy Brother Mest^ whd ^ 1*M. 
observed that such an explanation had be^n otilitlifl 
by my Brother Bayley^ in Batson v. Donovan. 

The jury were clearly of opinion tliat the c^fHer 
was guilty of gross negligence. I ctid n6t minutely 
direct the attention 'of the jury to the point toMcfi-i 
ing notice, nor did I detail the evidence as to what 
passed after the loss, thinking observation on these 
points unnecessary after proof of gfos's nfeg%6nce. 

Park J. The chief ground of thef appliciitlon foi* a 
new trial is, that evidence of matters i<rhich oocurted 
subsequently to the defivety of the patceU was not dis- 
tinctly pointed out to the notice of the jury ; but 1 think 
that this was unnecessary, because, tvhatever the opinicrtt 
of the Plaintiffs might have been as to their right of re- 
covery against A. or -flf., the tesil question was, wheiher 
the Defendant and his servants Md been gidilty dF 
gross negligence hi the delivery of the parcel ,- If ffrey 
were guilty of gros!? negligence, the opiniwrs df the 
Plaintiffs would not destroy their case. I'he ofcjecJdotf 
made to the Plaintiff's right of action, m ther grotftrrf 
that the property in the goods had passed out of him 
to the consignee, does not apply to a case bottomed in 
fraud, in which there has been no sale. I think that 
the case was properly left to the jury, and that they 
have properly concluded, that this was a case of gross 
negligence. 

BuRROUGH J. X Carriers are constantly endeavouring 
to narrow their responsibility, and to creep out of their 
duties ; and I am not singular in thinking that their 
endeavours ought not to be favoured. The question 
here is, whether there was gross negligence. .1 think 
there was, and I am of opinion that the case was pro- 
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1822. perly left to the jurjr, and that they have given ft 
pr(^)er verdict. « 

Richardson J. J am satisfied both as to the law 
and the facts of this case. There was clearly a pro- 
perty in the Plaiotiffi, entitling them to sue^ as they had 
been imposed on by a gross fraud. With respect to 
the direction to the jury, there was, I think, gross neg- 
ligence on the part of the carrier ; nor do I think that 
the letters or conversations of Brooks amounted to a 
waiver of the right of the Plaintiffi to recover the value 
of the parcel from the Defendant. 

Then, as to notice of the value of the parcel, such 
notice may be material in certain cases; as it was in 
Batson v. Doruwan^ where a great value was contained 
in a small compass, the parcel consisting of biUs, 
cheques, and notes, to the vfdue of 4072L ; but here the 
parcel was bulky, and not of any extraordinary value : 
it was directed, not generally, but to a specific place ; 
and the carrier is bound to exercise equal diligence in 
all cases, and to deliver the parcels intrusted to his care 
According (o direction^ 

Rule refusedv 
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1822. . 



BoASE V. Jackson, . 

r^OVENANT. At the trial of this cause, before Dallas Demise to A. 

C. J. {Middlesex sittings after Mickaelmas term last) ^^ * ^^^ P*^ 

a lease was produced, by which the Plaintiff demised to stone'quanies 

the Defendant a slate pit or slate quarry, at the north at C, to hold 

end of Swithlandf atid also certain stone quarries in or \ \^n^^~ 

upon Mount Sorrel Hills in the county o( Leicester, to the »5th 

hold to the Defendant from the respective periods there- •^^''^^ 1815, 

inafter mentioned ; viz. the slate pit situate at Swithland^ ^f fourteen 

from the 25th March, 1815, for the term of fourteen yean, and the 

years, and the stone quarries at Mount Sorrel Hills, from *^^ quaniM 

the 29th September, 1817, for the term of fourteen years »9th Sept. 

thence next ensuing, paying, in respect of the slate pit in '^^7> ^^^ *^® 

Switkland, the yearly rent of 70^., and pa}dng, in respect of ^^^ ^^^^^ 

the stone quarries and premises at Mount Sorrel HiUs and paying for the 

Mount Sorrel, the yearly rent of 130^. It appeared that "^i^^J^**"^ 

there had been some dispute, whether the Defendant or 70/., and for 

some other person was to have the stone quarries, and ^^ •***^® 9l^^^^ 

that possession could not be given till the time men- ^^^^ Jii^oL ^ 

tioned in the lease. The ad valorem, stamp on the fim 'The ad valo" 

skin of the lease being SL, with a progressive duty of ^l^!^L^ 

1/. on the other skins (a suf&cient duty on the aggregate of the lease 

amount of the two rents reserved), the counsel for the ^"^ 3^'> with 

Defendant objected, that, as the lease contained two duty of zA on 

r^defenrfttms for distinct properties at different rents, for the otter skins, 

different terms of years, to commence and conclude at l^F^^^ • 
•^ ^ that possession 

different periods, the stamp duties to which the two could not be 

givMi of the 

stone quarries at the same time with the sJate pit, nor till the time mentioned in the 

lease. The Court being of opinion that no fraud w^s intended : Held, that this 

te^ap was properl^r s^sunaped uft^W f^ Qfp* ;j» (• l?4f 

r^nts 



IM 
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rents would have been subject, - had thqr been reserved 
by different instruments, should have been imposed on 
this lease; in which case the rent of 70/. would have 
been suljgect to the ad valorem duty of 1/. 105. on the 
first skin, and the rent of 130/. would have been sub- 
ject to an ad valorem duty of 2L ; and that, therefore^ the 
lease was not properly stamped, as required by stat. 
55 Geo^ 3. £:• 184« The jury found a verdict for the 
Plaintifl^ Dallas C J. having reserved the point for the 
opinion of this Court. And now, 

Vasighan Serjt« moved to set aside this verdict and 
enter a nonsuit, on the grounds above mentioned ; but 
the Court saying that no fraud was intended, and that 
the whole was manifestly one transaction, rejected the 
appUcatioQ. 

VoMghan took nothing by his motion. 



Jmu «<b CocKKLL and Another v^ Gray and Another, 



Covenant to r^QVENANT to pay (among other instalments) j 
o^^u35 stalment of two shillings in the pound, within t 



I an in- 
other mstalr oMiiiiicuv \j\ irwv diiiiJMjgs lu \,i\e puuiiu, wimui twelve 
ments>. an m-t calendar months from the date of the deed. On the 

stalment with- rg^j^^jj ^^^ ^Q^d a calendar" was omitted, but the record 

m twelve car , 

Undar nwtoths stated correctly the time of payment of other previous 

firomi^ &c On and subsequent instalments, without omitting the word 
wOTd^^^catent " calendar." At the trial, before Dallas C. J. {London 
dar^ was sittings after Michaelmas term last) the jury found a ver- 
ti^^^rd^"*^ diet for the Plaintiffs, the learned Judge giving leave to 
stated correct- 
ly the time of payment df other previous and subsequent instalments, without 
omitting the word « calendar :*' HeW, that this was no variance. 
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the Defendants to move to set it aside and enter a non-^ 
suit. Accordingly, 

Pell Se?jt. ia0w 1^^ hi^ molioiiji e^ tlw gIfclMnd, that 
" months'* in iaw were to be considered as lunar 
aifiitth% and «)iat ^ oinlsftkw of Ihe wor^ ^ «»Wiii^i^* 
m Ihe record, eogttitutedi a ikftal; T9iiaRCf i BjaA b^ eited 
\h<xly» V, Hmtim^ {a} But 

JXtf Ck»0r^beld,.tbikttl^ mwwjogoC the wor^ ^« wonth" 
mu^ de|]t^d m tli^ int^tioft of t\x^ p«rti«», md th^y 

a odlendii? inopth mts always upended ; ast in hills of 
^chmg« p«QraU,e m ii^vy Kotontb^ afti^ dat^ or in 

Ihe pavtksr ta (^4«^ pleafly kit^d^d c^tev^r m«tHi 
they relused ta ^i»^xh tf^ v^^vdiot ; afi4 i'^ WM M^ 
thiijig,. 

Bak7ifinf)d.(ir> 




(ia). I Stif. 4144. And se^J^db* 
cqn V. UoQferj (k. T. ^^ ^24.. -fth 
j^/> q/" Peterborough v. Catesby^ 
Cra. Jacy |^d. Barksdale- v* 



MdiBrky^ JDm^ 463* R^x^ '^ 

Pecihanif Cartb* 406^ 

(^) See I,a«u- V. Gale, i il^, 
^S. Ill, xtti TiPus r. Jh^tjt&fff 
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Feb. A. Whiteleoge v^ Richabds, 6ent« 

An order HTHE dedaratioii stated that the Plamti£^ on the 24th 

^wn up m October^ in the first year of the King, in the Court of 

the name of ' ' ^ ° 

the Court, by Common Pleas at Lancaster^ recovered against StretteU 

an officer of a ChorUon 9QL 1 Is. 4d.j damages and costs ; that on the 
dee, is, unS ^^ ^^ "^^^^ ^° *^® J®*"" aforesaid, in the said court, (the said 
amended or set action then depending in the said court,) upon application 
te^f A* ^' ^^Strettel Chmitore^ b^ to surrender their principal, it 
Court. was ordered by the Court, that StretteU Charlton should 

Therefor^ \^ forthwith committed to the custody of the keq>er of 
cer of the ^^^ &^ of the county oi Lancaster^ as to the said action. 
Insolvent and that his bail from their recognizance should be 

r^^ , wholly discharged ; and StretteU ChorUon was thereupon 
of drawing up committed to the custody of the said keeper, as to the 

an order for g^id action, and remained in his custody as to the said 

the further un- 

prisonment of action from thence until the discharge of StretteU ChorU 

an insolvent, ton ,- that StretteU ChorUon being so in custody, on the 

Ae^edsionof '^^ November, 18120, applied, by petition, to the Court 

the Court, for relief of Insolvent Debtors, for his discharge from 

drew up an g^jjj confinement, according to the provisions of the 

discharge, and ^ct in such case made and provided; and that the Court 

the insolvent for relief of Insolvent Debtors, on the ISth November, in 

"^1^^^^ the year aforesaid, ordered that the said prisoner, 

the order not instead of being brought before the Court for relief 

having heen ^,f Insolvent Debtors for final examination touch- 

amended or 

set aside : '^^ the matters of his petition and schedule, should be 

Held, on de- examined touching the matters aforesaid before his 
dedaration Majesty's justices of the peace for the county of Lan^ 
that no action caster, in open court, at the adjourned general quarter 
Stor^of tl« sessions of the peace at Lancaster, on the 2d January 
insolvent against the officer, though the declaration stated that the officer ^wrongfully, 
falsely, and unlawfully, made out and issued such order, purporting to be an order 
from the Couit. 

then 
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then next; and, in case it should appear to the justices 1822. 
upon such examination, or by eyidence, that the pri- ^ ■ v * ^ 
soner was entitled to the benefit of the act, then that 
the justices should so declare and adjudge, and should Richards. 
certify the same to the Court for relief of Insolvent 
Debtors; and that, in case it should appear to the 
justices by' such examination, or by evidence, that the 
prisoner had contracted any debts, against which he 
should seek to be discharged, fraudulently, or without 
any reasonable or probable expectation, at the time of 
contracting the same, of being able to pay the same, or 
should, with intent to conceal the state of his affairs, or , 
to defeat the objects of the said act, have destroyed, or 
otherwise wilfully prevented the production of any books, 
&c. relating to such of his affairs as were subject to in- 
vestigation under the act, or should have kept or cause to 
be kept, false books, or made false entries, or have wil- 
fully and fraudulently altered or falsified any such books, 
papers, or writings, or should, in any respect, have 
been guilty of fraud in contracting, discharging, or 
concealing any debt due from the prisoner to any of 
his creditors, or should have fraudulently made away 
with, charged, mortgaged, or concealed any part of his 
property, of what kind soever, either before or afler the 
commencement of his imprisonment, for the purpose of 
diminishing the sum to be divided among his creditors, • 
or of giving an undue preference to any of the said 
creditors, or that the said prisoner should have put any 
of his creditors, as should have proved their debts, to 
Unnecessary expense by any vexatious or frivolous de* 
fence, or improper delay in any suit for recovering the 
same, or that the said prisoner should have wilfully or 
fraudulently omitted any effects or property whatever, 
to the value of not less than 20/. in the whole, in the 
schedule, which the said prisoner should first have de- 
livered into that court, then such justices should so 

declare 
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declare and at^udge ; (and should also declare and ad^ 
judge, in like manner, and subject to the same limitations 
as are in tlie act mentioned and imposed in such cases 
upon the Court for relief of Insolvent Debtors, for what 
period of time the prisoner should remain in actual 
custody, before he should be discharged from custody, 
by virtue of the said act, and that the justices should 
forthwith certify the same to the Court for rdief of In- 
solvent Debtors ; and if the said justices should be of 
opinion that the prisoner was so entitled to be dis- 
charged, it was further ordered, that the prisoner 
should, in open court, before the ^aid justices, subsoribe 
and take the oath annexed to the duplicate of the sche- 
dule, and should execute the warrant of attorney there- 
with sent, and sealed with the seal of the Court for re- 
lief of Insolvent Debtors; and it was further ordered, 
that the whole of the proceedings should b^ forthwith 
returned by the justices to that court* The PlaintiiF 
then averred, that, at the adjourned general quarte1^ 
sessions of the peace for the county of Lancaster^ holden 
Sit Lancaster^ on the 2d January^ in the 1st year of 
George the Fourth, Sfrettell Charlton was examined by 
the justices of the peace then and there assembled at 
the sessions in open court, according to the form of the 
statute; and afterwards, the justices certified to the 
Court for relief of Insolvent Debtors, that the prisoner 
had that day, pursuant to an order of the Court for 
relief of Insolvent Debtors and the said act, been ex- 
amined before the justices there assembled in open 
court, at the then present general quarter sessions of the 
peace, touching the matters of his petition and schedule, 
mentioned \n the order, and due prooC having been 
made before the justices at the said time and place, of 
the service of the respective copies of the said order, 
and such other notices of such proceedings as were 
required by the 21st section of (he s^id act, and 

by 
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by the said order and rules of court thereto an- 1822. 
nexed ; and the prisoner having in open court, before 
the justices, subscribed and taken the oath annexed 
to the duplicate of the schedule, and executed a war- Richabi>s» 
rant of attorney, as required by the 25th section of 
the said act, the said justices declared and adjudged 
the prisoner entitled to the benefit of the act, as to all 
the creditors of the prisoner, or persons claiming to be 
creditors, mentioned and described in the duplicate 
of the said schedule* But the justices further declared 
and adjudged, diat the prisoner had contracted the debt 
due to the Plaintiff, mentioned in his schedule, without 
any reasonable expectation, at the time of contracting the 
same, of being able to pay the same ; and also that he 
had put the Plaintiff, who had proved his debt in the 
manner required by tlie act, to unnecessary expense, by 
a frivolous defence, in an action at law, in the Court of 
Common Pleas, at Lancaster^ for recovering the same : 
and the justices, therefore, also declared and adjudged, 
that such prisoner should remain in actual custody at 
the suit of the Plaintiff,, for the space of two years, before 
such prisoner should be discharged from custody by 
virtue of the said act. The Plaintiff then averred, that 
the certificate ^as afterwards, in due manner, transmitted 
and delivered to the Court for relief of Insolvent 
Debtors, and that before and at the time when the 
certificate was so transmitted and delivered, the Defend- 
ant was, and still is, a clerk and officer of the Court for 
the relief of Insolvent Debtors, before then appointed 
by the same court ; and that it was the duty of the 
Defendant, as such clerk and officer, to have written 
and issued a certain order of the Court for the relief 
of Insolvent Debtors, ordering and directing that the 
prisoner should be discharged from custody when and 
so soon as he should have been in such actual custody 
for the full period of time expressed in such certificate 

as 
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1822. as aforesaid. Yet that the Defendant being such clerk 

^ ~ ' ' and officer, not refcardinfi: the duty of his office, and 
Whitelegge ' G O J 

^, intending to injure the Plaintiff, and to cause SiretteU 

Richards. C%or//o« forthwith to be discharged from such custody, 
without paying or satisfying the said damages and costs, 
and to deprive the Plaintiff of the means of recovering 
the same, whilst StretteU Cho7'lfon remained in such 
custody as aforesaid, at the suit of the Plainti£^ for 
the cause aforesaid, and whilst the said damages and 
costs were wholly unsatisfied to the Plainti£^ on the 
13th Jantiaty, 1821, without any authority from the 
Court for relief of Insolvent Debtors, wrongfully, falsely, 
and unlawfully made out and issued an order, purporting 
to be an order from the Court for relief of Insolveat 
Debtors, dated the day and year last aforesaid, entitled 
in the matter of the petition of StretteU Chorltoriy a pri* 
soner in actual custody in the castle of Lancaster^ 
seeking the benefit of the act passed for the relief of in- 
solvent debtors, and directed to the keeper or gaoler of 
the said gaol< or castle, and purporting thereby, that 
the said Court for relief of Insolvent Debtors, (upon 
reading a certificate that the prisoner had, pursuant 
to an order of that court, been heard and examined 
touching the matter of his petition and schedule 
mentioned in the said order, and declared and ad- 
judged entitled to the benefit of the said act,) did 
order that the prisoner should be discharged from 
custody as to the Plaintiff at whose suit the prisoner 
Was detained in the custody of the said keeper or 
gaoler; whereas in truth and in fact the Court for 
relief of Insolvent Debtors did not at any time pro- 
nounce any such order as last aforesaid, or give any 
authority to the Defendant to Write, make out, or issue 
the same, by^means whereof the last-mentioned order 
being, on the 16th Janttaty, 1821, exhibited to the 
keeper of the said gaol, StretteU ChorUon Was thereupon 

forthwith 
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forthwith discharged from custody, as to the said action, 1822. 
and sui&red and permitted to go at large wheresoever ^•— n— ^ 
he pleased, against the will of the Plaintiff; and that ^«™^^^ 
SiretteU ChorUon did then and there go from and out of Richakds, 
such custody wheresoever he pleased, the said damages 
and costs then and still being and remaining wholly un- 
satisfied to the Plaintiff, by means whereof the Plaintiff 
had been greatly injured, and hath lost all means of en- 
forcing payment from StretteU ChorUon^ of the damages 
and costs aforesaid. 

The declaration contained jbur ^counts, iti $iibstance 
the same.' Demurrer and joinder. 

Vaughan ^t]t. for the Defendant. The order stated 
in the declaration is the order of the Court, and not of 
the officer^ and the oflker is not responsible to any in- 
dividual for its correctness, but only to the Court for the 
due discharge of his duties, since under the 21st section 
of the Insolvent Act the Court is directed to make the 
order, not the officer. Then, the declaration does 
not show that the Plaintiff has any interest in the 
detention of ChtniUm^ which can entitle him to sustain 
this action. By thelnsolveutDebtors' Act(a) the principle 
of the common law is altered, the arbitrary discretion of 
a creditor to detain his debtor is taken away, and where 
the debtor has been guilty of misconduct, he is subjected 
to a judicial sentence, as in any other case of criminal 
misdemeanor ; the Plaintiff, therefore, is not deprived of 
any remedy by this order, nor has he sustained any 
damage. The wrong complained of is not Sk wrong to- 
wards an individual ; and a misfeasance of this kind affect- 
ing the adihinistration of public justice cannot be the sub- 
ject of an action. Perhaps, under a liberal interpretation 
of the 23d section of the Insolvent Act, which enables 
the Court to set aside an order fraudulently obtained, 
the Insolvent Debtors' Court might rescind this order 

(a) iCec*** f. ii9« 
Voi.lIL ' O and 
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WBrnoMQBs 



•ad issue another ; but the order, till set aside or re- 
scioded, Is still the orider of the Court, the validity of 
wfaidi» this Courts having no jurisdiction in error over the 
Rkhams. losc^v^t Dd>tors' Court, cannot dii^ute, and the 
Plaintiff might as well sue the'Insolvent Debtors' Court 
itsd^ as the defendant, who is no more then the hand 
witli which the commissioners act. There is no oise 
m point In Smith v. Winford {a\ the Plaintiff did. 
not enter the iame in due time. 

Tmddjf SerjL for the Plaintiffi The order in question 
is not pleaded as being an order of Court, but as j7«r- 
partifig to be an order of Court, and by the demurrer it 
is admitted that it was no order* The JE^i&tiff has sus- 
tained an injury by this paper, which ialsely purported to 
be an order, and the injury is averred in the^declaration* 
Tlie injury is the loss of that gage for the payment of his 
debt, which he possessed in coining the p^'son of his 
debtor ; for, as that confinem^t might nltimatdy induce 
Che debtor to procure payment, the creditor has still 
aa interest in the oonfinement, notwithstanding the 
toleration of the Insolvent Debtors' Act But the im- 
prisonment under that act is not altogether penal, for 
the prisoner is directed in the act to be detained at the 
mdiqfihe credtor (i), so that if the objections which have 
been made to diis action are well-founded they would 
ap[dy equally to an action of escape. But the law pre- 
siunes, that a oreditor may derive advantage from the 
imprisonment of hisdebt<a* ; and the Defendant, who has 
wroogfttUy issued for the debtor's discharge a paper 
which is not an order of court, must be answerable for 
the Plaintiff's loss* Here too there is an allegation of 
malio^ under the word wro^Julhf^ {Drewe v. Coultan (c),) 
wfaidb, by ^ demurzer, is admiUed to be True. 



la) Luiwn 9^ 
\b) /. 17. 



{c) lEoit^sH*^* 
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Fi^ughan, in reply. Tl»e PJatatiff h^s no mtprest ia 183^, 
tlie debtor's detention, because all his effects, future ai? w^S^ai 
well as present, are assigned to his creditors ; and de- ^, 

tension with a view to obtain satisf^tipn, c^n only be of lUcnAP^ 
advaptage where the debJ:or still retains property, wbiehf 
by si^ch means, be may be i^duped to tranjsfer: so 
that this action caqnot be qoni^idered ii^ the same light 
as an action of escape, in which the Plaintiff obtains 
damages for the loss pf a security in his debtor's person^ 
which might ultimately have be^n bei^eficitd tp hia)« 
Malice is no part of the cause of action in such 
a case as the present, and would not forn) part of the 
proof at the trial; because the Defendant, if liable at ajl, 
is liable for the misfeasance, whether accompanied with 
malice or not. As to the prisoner's being detained at 
the suit of the creditor, that expression is only meant to 
operate as » designation of the person^ and does pot 
alter the penal nature of tbp imprisonment. 

Ci^^ adv, pidt. 

And now, 

X)allas C, J, delivered the following judgmipnt, 

This case has been so recently before the Courts tbajt 
it will be sufficient to refer tp the pleadings as they t^p^ 
pear on the face of it. 

The question for our decision is, whether the declar- 
ation be substantially good ? 

In the argument at the bar, much has been gone 
into, and properly, whicb, however, upon the vie^ wjb 
take of the subject, it will not now be necessary tp 
consider. 

It is sufficient to say, with reference to the single 
ground o( our decision, that the Defendant, in each of 
the counts, is stated to have been, at the time of the 
act complained of, an officer of the Court of Insolvent 
Debtors, and, that it was his duty, as such, to draw up 

02 and 




196 CASES IN HILARY TERM 

and issue orders of the Court, such orders when issued, 
deriving eflFect from the authority, and as the act, of the 
Court. 

It must, or may occasionally happen to such officer, 
as to every person in a similar situation, to draw up 
rules and, orders erroneously ; and, in every court, the 
instance is familiar of. applications being made to amend 
rules and orders, so as to make them conformable to 
that which was originally pronounced, or to what 
originally the rule or order ought to have been. 

But, until such application and further order thereon, 
the rule or order issued remains an act of the Court 
itself. In this instance no amendment or change has 
been made, and, not having been made, the order in 
question remains upon the face of it the order of the 
Court. 

The declaration alleges, that the Defendant made, 
and issued a certain order, purporting to be an order 
of the Court; treating it, therefore, as an order, in itself^ 
averring only, that, in fact no such order was made out; 
but, appearing to be an order, and being by the declar- 
ation averred as purporting so to be^ we think it must 
be taken as such, not having been repudiated or dis- 
claimed by the Court itself; and, consequently, that the 
action cannot be maintained. 

To this point we confine our decision, not meaning 
to give any opinion, whether, under difiercnt circum- 
stances, and if so, under what circumstances, such an 
action can be maintained. It is sufficient to say, that 
in this case there must be judgment for the Defendant. 

Judgment for the Defendant accordingly. 
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IN THE EXCHEQUER CHAMBER, (a) 

The King v. Thomas Watts. ^ iviw. fo. 

'pHE prisoner wias tried before Best J. at the last The prisoner 

assizes for Devon. The first count of the indict- ^T/.P*^' 
_ . mised m pay- 

ment was tor forging at East Stonehouse^ on the 6th April, ment for some 

1821, an' acceptance by Messrs. Williams and Co., to a ^^^^^ ^ ^' 
certain bill of exchange, as follows, viz. ^Sb^ ^^ * 

^T banker,, gave 

No. 117. 200Z., abiUaddn»ed 

March 28th, to, and pur- 

Swansm Bank, 1821. "^^Jl^ 
' accepted by. 

Two months after date, pay to Mr. John Tipper, or ^fHfams and 
order, two hundred pounds for value received. slrU^dL 

Hy. Williams and Co. ^"^^^^^ it 
To Messrs. WiUiams and Co. "^ P«'ovcd 

Bankers, Birchin Lane, London. BurgeL mSi^* 

^ Co. of No. ao, 

With intent to defraud Thomas Baylis, John Boutledge, ^^n^^^* 

and Jonathan Ramsay. cepted the bfll. 

The second count was for uttering and publishinir as ^^ ^' "^ ' 
, . 1 P 1 , o*h«r bankem 

true the said lorged acceptance on the said bill of of the name 

exchange, knowing the same to be forged, with a like ®^ Williams 
intent. and Co. were 

known m 

He was acquitteil on the first, and convicted on the London^ but 

second count. °° evidence 

T J . 1 . f .» 1 I . ^*s adduced 

It was proved, that, m Apnl last, theprisoner pur- to shew that 

chased of the prosecutors, wheat to the amount of 240/. ^HlMmj and 

At the time he made the purchase, he agreed to pay by ^f^^., ^ ^* 

had not ac- 
cepted the bill : Held, that there was no forgery proved iigainst the prisoQer, by ton 
Judges against one, JSaj^hj J, abscnu. 

{a) The publication of this term last, was unavoidably post- 
caae, which was decided in Hilary^ poned till the present time. 

5 the 
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IMI. the acceptance of a London banker. Before the wheat 

\^ ^ was delivered to him, he produced to the prosecutors a 

q,. bin ia Ih^se words and figures : 



Watts. 



No. 117. 200^. 

March 28th, 
Swansea Bank, 182U 

Two months after date, pay to Mr^ John Tifper^ or 
order, two hundred pounds for value received. 

Hi Williams and Go. 
To Messrs. Williams and Co. 

Bankers, 3, Birchin Lane, J/mdon. 

Accepted, Williams and Co. 

He was asked how he proposed to pay the remainder 
of the money, and said he would draw on the same 
bankers for the balance ; he then drew the following bill 
)h the pt'osecutdrd' compting house. 

South TawtoHj April 6th, 1821. 

Two months after date, pay to our order forty pounds 
for value received, as advised by 

Swansea Bank. Thomas Wafts, 

For P, Watts and Co. 
To Messrs. WiUiams and Co. 

Bankers, Birchin Lane, Londoti. 

Accepted, Williams ahd Ca. 

He said he would send this bill to London to get it 
accepted. It was afterwards sent back to the pro- 
secutors, accepted as it now appears. 

Whilst he was drawing the bill, one of the ^>rose- 
cutors asked him, if Williams and Co. the acceptors, were 
Williams^ Burgess, and Co. The prisoner said, the ac- 

deplott 
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ceptors were Williams, Burgess, and Cow Pnoiecotor 1SC1« 
said it was improbable there shdnld be two firms of the 
saiqe name in the ^xi)e street, and prisoner answered it 
was improbable. The figure 3, which stands between 
the words bankers and Birchin Lane in the 200/. bill, 
' wa4 not then on the ball. The witnesses did not observe 
whether the small figure 3 in the corner was o^ th« 
bill at this time* It appeared to a witness acquainted 
with bills, not Xo be a part of th^ address, but was like 
a figure that the holders of bills sometimes put on them 
before they leave them for acceptance. But the person 
who presented this bill had not observed whether it was 
pn the bill when he presented it for payment o;* not. 
A person to whom he presented the bill, at the hous^ 
No. 3, Birchin Lane, took this bill behind a desk, and 
had an opportunity of writing on it one or both of th^se 
figures. 

But the person who presented it did not observe, wheu 
he received the bill back, whether either of these figures 
were then on it. 

There are London bankers at No. 20, Birchin Lane, 
of the names of Williams, Burgess, and Co.,, who usually 
accept bills in the firm of Williams and Co, This bill 
was not accepted by that firm. No other bankers of 
the names of Williams and Co. were known to carry on 
business in Birchin Lane, nor were there any other 
London bankers under that firm. The words " WU- 
Hams and Co.'* were on a brass plate on the door of 
No. 3. There was no evidence to shew by whom 
these bills were accepted. 

The prisoner proved that three bills in the following 
form had been paid at No. 3, Birchin Lane, viz. 



O 4 No. 
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No* 345. SM. 

South TMaath March 5th, 1821. 
Two months after date, pay to our order thirty pounds 
for value received. 

Thomas WaUs^ 
For P. WaUs and Co, 
Messrs. WiUiams and Co. 
Bankers, Swansea. 

Accepted, Messrs. WUUams and Co. 
payable at No. 3, Birchin Lane^ London, 

Best J. left it to the jury t6 say, whether the sccept" 
ance of the 2002. bill was the acceptance of any London 
bankers. « 

The question for the 'opinion of the Judges was, 
whether the prisoner was properly convicted. There was 
also a further question, viz» whether, considering the 
manner in which the bill is stated in the indictment, it wa^ 
necessary for the prosecutors to prove^ that the 3 in the 
corner wfts o» the bill when it was tendered in payment, 

Williams C F. for the prisoner. No evidence has 
been adduced to shew, that the acceptance which the 
prisoner is charged with having forged, was not the 
acceptance of those persons whose acceptance it pur* 
ports to be ; namely, the acceptance of Williams and Co. 
of No. 3, Birchin Lane ; if the acceptance was written by 
them, the circumstance of their not being bankers would 
not render the prisoner guilty of a forgery. The jury in- 
deed have found that he did not forge the acceptance, and 
even wilful misrepresentation made after the uttering a 
bill, will not render that a forgery which was not so 
at the time when the bill was drawn. Bex v. Wel^ (a). 
Walker's case (i), Hevei/s case, (c) Secondly, there is 

{a)Coram BejtJ. SarumfiZig. (h) Russell^ u%q. 
See a aUtement of the case, and [A % JSajt, P. C. 856. 
ipAsign in Qtm^ S^accbp post, 

a vari- 
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ff. variance in the setting out of the bill on record, no- 
evidence having shewn that the bill. when utt^ed con- 
tained the figure three stated on the record. Thirdly, 
it ought not, for the reason before stated, to have been 
left to the jury, whether or no this was an acceptance 
by London bankers. 

Gaselee for the crown, cited Mead v. Young (a), and 
Paries and JSrown's case (d), as in point; and distm* 
guished Walier^s case. 

Williams was heard in reply. 

No judgment was given, but the prisoner received a 
free pardon. 

*^* Eleven Judges were present, of whom ten were of 
opinion that this case did not amount to forgery. They 
gave no opinion upon the point of variance^ their 
judgment on the first point rendering that unneces« 
sary. (c) Bajfiey J. was absent at Chambers. 

{a) 4 T, R. a8. (c) The Reporters are in- 

(i) % Leach, 775. z Eojtt debted to one of their Lordships, 

P* C 963. who was present, for this in- 

fprmation. 



The King v. Manasseh Goldstein, 




Feb. 4. 



AT the Old Bailey sessions, September^ 1821, the The forgery 
prisoner was convicted before Richardson J., on treasury note 
the Stat. 43 G. 3. c. 139. s. 1., of falsely making, forging, for one dollar 

is w^hin the 

statute 43 Geo. 3. c, X39. j. !• 

The prisoner was convicted of forging an instrument (purporting to be a Prussian 

treasury note)» in a foreign language. No count in the indictment containing any 

Bnglisb translation of the note, the Court arrested the judgment on that ground, 

3y eight Judges agsMnst twO| Wgod B» ^ Bayley J. absentibus. 

md 
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1822. The last words, which, in the original, were " Reali-, 

sations comptoir za Konigsbergj^ were printed in red 
ink, and in the French character; but the witness. said, 
• that the phrase ^^ Realisations comptoir" was adopted 
into the German language. 

The same witness, on cross-examination, stated that, 
in German^ he should call an undertaking to pay money 
or promissory note ; ^^ schuld'Scheinf^' which literally 
means " receipt for a debt," and that the word " scheiri* 
alone does not import a promise to pay. 

It was clearly proved, that the prisoner, a German 
Jew, residing at ShadweU^ having a correspondence 
with some persons in Prussia^ and having in his pos- 
session a genuine note, had caused plates to be en- 
graved, and many thousands of false notes to be struck 
off, in the city of London. 

The evidence being closed, PUUt for the prisoner, 
objected that the instrument stated in the indictment 
was not, nor did it purport to be a promissoi*y note, or 
an undertaking to pay money, or an order to pay money : 
and that it contained no words of promise, undertaking, 
or order. He cited Mary Micheirs case (a), WiUiam^^ 
case(&), Clinches case(c), and Joneses case{d), decided 
on the Stat. 7 Geo, 2. c. 22. respecting orders for pay- 
ment of money, and argued from thence, that an order 
for payment of money must contain words importing a 
command, and must purport to be signed by some per- 
son having, or, at least, claiming to have authority 
to command such payment. He also cited Hunter^s 
case {e\ and Thompson's case (/), which were decided 
on the Stat. 2 Geo. 2, c* 25. respecting receipts for 
money, to shew that the signature of a name alone, or 

{a) Fasten "9« -E^^'* ^' C. (d) Leacih S3» ^OJt, P. C. 

936. 941. 

(^) Leacht IX4- 4^ edit. (*) Leach, 6%4* E(utfP^C. 

Eaitf P. C. 937' 9»8. 

(c) LeachfSAO. EasUP^C*, {/) Leach, 6$%* notit. 
938. 

the 
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the word "settled" alone, could not be set out in an J 822. 

indictment for forgery as a receipt for money ; although 

it might operate as such, without other matter connected 

with it by proper averments, so as to shew that the 

whole matter taken together, purported on the face of 

it to be a receipt for money. He also cited Readings 

case («), to shew that John Ring could not purport to 

be John King : and he observed that the efiFect of the 

instrument, when presented for payment at the treasury 

at Berlin^ could not vary its purport. 

Richardson J. overruled the objection, being of 
opinion, that this act of parliament, made to prevent 
the forgery in Grreat Britain of foreign securities, could 
not be understood to require, that these securities should 
possess the technical properties required by the muni- 
cipal law of England; but that it was sufficient, if they 
imported, on the face of the whole instrument, an under- 
taking or order for the payment of money, which the 
learned Judge thought was the case with the instrument 
in question. The learned Judge was also inclined to 
think, considering the peculiar wording of the act, that 
it was sufficient, if the instrument was in fact an under- 
taking or order for the payment of money, and operated 
as such, (which appeared by the evidence to be the case 
here,) and that it purported ft be issued by any foreign 
prince or his minister, the word *^ purporting" in the 
act appearing to the learned Judge to refer rather to 
the person by or on whose behalf the instrument was 
issued, than to the form of the instrument itself. 

The jury found the prisoner guilty. 

The next day, Plait moved in arrest of judgment, on 
the ground that the false instrument was here set out 

(<:) Leackp 59Q. Eajt, P* (7. 9^t' 

only 
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1898. only in a foreign langU9gei and not translated or ex.^* 
piftined by averments on the record : that the object of 
netting out the instrnment in cases of libel and forgery 
is, that the court which tries> and also a court of error 
may judge whether it be what it is alleged to be, aad 
whether it fi^Us within the act or law on which the pro* 
sedition is founded ; which functions the Court cotild not 
exerpise in the e^se of a foreign instrument not translated 
or. explained by averments, because the Court could no 
more take judicial notice of the meaning of German or 
Frenchy than of Arabic or Chinese. He cited Zenobio v. Ax^ 
^^ff(a),whereitwasholden that the translation of aforeign 
libel, without the original, would not suffice, mi nrg^ed 
that the converse was equally true. He al^o cited hyinft 
case (<&)• Lioyi% case {t\ Gilchrisfa case {d\ and Beud^ 
m^% case {e\ to shew that indictments have been held 
insufficient, because the instrument set out did not, in 
the <q)inion of the Cpurt, agree with the purport 
ascribed to it, of which advantage this prisoner was 
deprived, by setting out the instrument only in an uni- 
known language. He also mentioned the stat, 4 Qeo. i. 
C 26. s. 1., which requires all instruments to be in the 
English language, as fortifying the argument, that every 
thing material must be stated or explained in thftt 
language. 

• 

RicsiARDSON J, expressed no opinion on this point, 
having resolved to submit it, and also the objection 
made at the trial, to the opinion of the learned Judges. 

Both points were accordingly now submitted to their 
opinion, and the judgment was, in the meantime, 
respited. 

ia) ^T^JU l6s, (d) Uacb^ ^57. JB^m/, />, Q. 

(b) Leacb^ 597. EasU P. C. 98a. 

933' {f) Lcacif9S9o* Eash P. C. 

{e) Lcacbf 6d^ n$ih9 ^i» 

PkUt, 
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PhUi for th« prisoner, on the first point, in addtiion 1§^. 
to the authorities adduced by him at the trial, ciled j^ j^j^q 
Beeve?^ case {a\ and Rex v. Lockett^ {b) v. 

As to the second objection, he cited in addiUon the Ckw^osTWir. 
Stat. 45 G^o. 3. c. 89^ and Mason\ case (c), to sheiir 
the accuracy which the law required in the 9pecifioii- 
tion of instruments like that laid in the indictmeat; 
and Hudson*^ case {d)^ to shew the necessity of the 
Judges being enabled to decide on the face of the 
instrument, whether or not it we4 within the act. He ^ 
distinguished the cases of libel in Wehh^ {Craft v. 
&fV^(^)Jon the ground that the Court is bound to 
take cognizance of the dialects of Great Britain, {/) 

If it were urged, that the Judges would inform them- 
selves of the translation if they could, the signification 
of the word " sch'eM^ would be found to signify " the 
act of shining," " lustre,^' ** appearance," not a 
reality, (g) The addition of the word " tresar^* only 
takes away the generality of *^ the act of shining," &;c. 
and confines it to ^^ the treasury;" but does not alter 
the signification of the word <^ scfiezn" so as to bring it 
within the act. 

Law C. for the crown, having argued that this instru- 
ment would, in England^ be deemed a promissory note, 
undertaking, or order for the payment of money, and 
that it might be Uid as such in the indictment, the £brm 
o[ words employed in such instruments being imma- 



{a) % Leacbf 8o8. EasU P» {e) i JVnu, Saund, %4%, n. i. 

C. 984. noth. (/) Hob. p. i«6. pL 157. 

(6) Eastf P. C. 940. Leach, (g) Noebder^s Germ, Diet, 

94. word schein. MinsheusDUt* of 






Leacbi 487. Eleven Tongues% word sbine* 

Leacbf^fZ, 



terial; 
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1822. terial; [for which he cited SkepkerePs case (a), Lociet^s 
lj~i_' case (J), WiUoughhfs case (c), Morris v. 2^^ (rf), 
^. 8 Mod. ifep. 364r, the definition of a bill or note in 

Goldstein. Bayley on Bilk {e\ and the stat. 3 and 4 Anne^ c. 9. s. 1.] 
urging, that the note being averred to be for pay- 
ment of money, as in Elliofs case {/), it was therefore 
averred, that valid in payments meant payable; 
and having argued, that it must from its purport be 
deemed in Prussia to be an undertaking for the pay- 
ment of money, Uie purport of an instrument being what 
appeared to be its object on the face of it ; for which he 
cited EdsaW% case {g\ distinguishing Jone^s case, 
Readings case, and Gilckrist^s case; and referring to 
Meeve^s case (A), [in which Heath J., Lawrence J., and 
TTfiomson B., held that a scrip receipt signed C. Oliei\ 
was well laid, purporting to be signed Christopher 
Olier, because the indictment was not on the face of 
it repugnant to the bill,' or inconsistent with itself and 
the ambiguity was explained by evidence ;] and to EUiofs 
clise(i), [in which it was found by the jury, and that 
finding approved, that 50/. meant fifty pounds;] 
Abbott C. J. stopped him, saying, that all the Judges 
present were satisfied, that the instrument was one upon 
which forgery might be committed under the statute; 
and he was desired to address himself to the objection, 
that no translation of the instrument appeared on the 
record, when he argued to the following efiect- 

It is not necessary, that the translation of the in- 
strument should appear on the record, and this may be 
contended both upon principle and upon the authority 
of the cases. 

{a) East, P. C. 944. l^acJlf, (/) L^ch 175. 
»a6* (^) J5w/, A C. 984. Leach, 

{b) EasUP.C.^/^o, Leacb,<^A* 66a. n. 

\c) East, P. C. 944. ih) East, P. C. 984. n. Lfac/jf 

(d) Ld. Rajm. 1396. 813. 
(0 ^' «• 3. (0 Leach, X75. 

Ami 



Thc'KiVG 
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And first upon principle. It is atgued, tb«t^« t«Bor 1822. 
must be set out, and, the tenor being unintelligible in, a 
foreign language^ that a transUujon is necessarjr* Bat 
the translation wonld not supply the tenor. Ttie 0€UMrni7« 
purport of an instrument, and the law which gives it a 
peculiar character in a foreign langiu^ and coantry, 
are matters of evidence. No translation could supply 
several peculiarities on the face of the foTged instrument, 
without which it would not be a resemblance of the 
genuine instrument. A variety cf engravings, c^heri, 
and sjrmbols which appear on it, are incapable .of 
translation : the crown for instance, and the ioitials of 
the king of Prussia. These peculiarities form tokens 
well understood, and are necessary to conatitqte.a re- 
semblance to, and give it the character of an order for 
the payment of money of the king < of Prussia or his 
minister. The explanation of these peculiarities can 
be supplied by evidence alone. The instrument it^f 
would convey to the mind of a Prussianf the authority 
of the king and order of his minister. The translation 
might convey a very limited and perhaps erroneous 
view of the obligation or authority which the whole 
matter on the face of the instrument imported. The 
instrument . is set out; the authority is averredy by 
which it becomes an order ; the words of the statute are 
strictly followed, and a translation would not advance 
the matter. 

Translation of such instruments might misleajd* Sup- 
pose a French bill of exchange, exactly corresponding^ 
when translated, with an English one. It is not neces- 
sary or usual to state in an English bill, in what the 
value is received ; but it is otherwise in a French bill. 
The Court, looking at the translation of such a sup- 
posed French bill, would pronounce it valid*: it would 
appear unobjectionable ; but, inasmuch as it would not 
state upon the fiwe of it the nature of the consider- 

Vol. III. P ation, 
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.1M2. tibm, il Would be^ bjr the law of France^ the la^ on 
wUdi iti validity ibfpandsi an disolote niillitjr. (a) 

Keithar is tlie traa^ation necessary acobrdsog to 
the auduM% of ^ cases. The Mialogy which the 
pvescBt case beam to a ease of libel is not very obvious ; 
hm, admitting the analogy, the case of ZewUon. AsUU 
was a deeisk>B, <»ly, diat the original or tenor mast be 
see out. Libel, however, is slander reduced to wridng, 
and die eeses cyf slander are express, to shew that trans- 
lation is not leqnired. Seijt Williitmsfs note to Craft 
V. A^ (b) OAarfs Sep. (c)^ 1 Bd. Abr. (d), Moss ▼« 
Lm minc e^ (e) 

FbM Wtts heard ip re|^. 

^J^ Of die ten Judges who were present (Wood B. 
being abeewt from illness, and Bm^ J. being at 
Chambers)^ afi save two we^ of ophiion that the judg- 
ment onf^ to be arrested on die last point. And the 
ja%Mttt was arrested aceotdingly. (/) 



{a) Mantel it dr^t JViW- (e) %fer, »36. 

fH^if pm AM^ /. Pm&sh in (/) Tbs R^nrtcrs m in- 

Spos» einfmeme edit. debted to one of their Lonbhips 

(*) Xtt Wmi. Saunders. who was present for this inform- 

(t) tsC ttiaii. 

{d}%^(JL)fks. 
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RussELi, dud Another t?« Moseley. f^. $* 

ASSUMPSIT OEL the folldwiDg gummtee. . *< 1 Hereby 

London, 26lh ^pw/, 181«. »"«°A?p fte 
« J hevel^ g)9«niiilee tfad f>roi&eDt account of Wm l^J%]g. 
Harriet Mmdty^ due to iL jT. Siortf^d^ and Co^ JSemfk ^j^Xo R^t- $• 
SWtfc&^ of 112t.4*. 44L,and what ibe may compact from ^^^^f^ 
this ifade to the BOth Septembet^ next. ma^ soof.j^ 

^^ to tne 3Qth 

▲t ihe tfial before Dt^as C. J., {London skfiags after ('^gneU and 
TtmUy term laat») the Plaimifia wei«e tion-sirited with ^f^ f^ 
liberty to cteve to enter a verdictt ii^ the Court slMmld devi^n ^ulSr 

be of amnion «hat the iPlam|ijB& were entitled to peeov«r ^^^^ f PIf ^ • 

ed on (416 fgi^^ 

OA the guairaniee. Aoeordingly, of tJus kistru. ' 

meutund^ 

EhBoci S&ijL .having in the last term obtained > rtde ^^f^^^' ^' ^^^ 
nitt to that effu]^, ii^hen :he distingukhed this case 
from JMms V. Ibg^ol^s (a) and Saunders v. WM^ 
^ft{(i)i contending that the paadderation fi^r the fMro* 
miie appeared cm >tbe&)e of this guaranty, 

Vayghan fieqt. now ehewed cause agttinat the niie, 
$)\d aFgUQt^ that the coiisideration did not ajf^pear 
wit)i cectamty ; but that, to reduce it to certain^, it 
would be neeeasary to resKVt to parol evident^, the very 
mifichief.against vhicfa the ^statute of frauds was pmnted. 
He cited Saunden v* Hlffakefeld. 

But the Court wereof opinion, that the ccnsideration 
sufl^cieutly appeared on the face of the instrument, and 
the rule was made 

Absolute. 



{a) Ante, iiu 14. (b) ^B^tf A* 595, 

P2 
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Feb.^ Gregory v. Hurrill. 

In an action in HTHIS was an action of trover, brought under an 

J^^Jbr"" ^rde^ of the Vice-ChanceUor, by the PlaintiflF, 

question being, Gr^orjf^ against the Defendant, ^his assignee^ to try the 

^^*bjOTbd^bv^ validity of the commission issued against Gregory. 

the statute of The cause was tried before Dallas C. J. at the LofP- 

limitations, the ^^ sittings after last Trinity term, when the Plaintiff, 

l^^nll^TL Gregory^ having relied on the statute of limitations, to 

con^menced in shew that there was no debt whereon the Defendant 

2*^"*?* could support the commission, the counsel for the 

years before, Defendant, in answer, produced an office copy of a roll 

andcontinu- j^ ^^ ^^y^. ^f King's Bench of Michaelmas term, 
ances reeularly . . ^ , , ^ 

entered down ^S Geo. 3., 1812, contammg an entry of three wnts of 

to the term capias alias and pluries, with continuances on the writs 

of Reaction of ^/f/nVs, brought down to the term before trial; and 

inCP.: these proceedings, the Defendant's counsel contended, 

Hdd that the ^^j^ ^i^^ ^^^^ ^^^ ^f ^y^^ statute. It appeared afterwards, 
debt wai not . . , , , ,. 

bAircd. upon the motion for a new tnal, that these proceedmgs 

in the King's Bench had gone no further ; and that the 
Court of King's Bench had holden them to be regular. 
A verdict was found for the Plaintiff, with leave for the 
Defendant to move to set it aside, and enter a verdict 
for the Defendant, the Chief Justice having reserved 
the point of law raised by the Plaintiff's counsel, ^^ whe« 
ther. the debt of the petitioning creditor was a good and 
l^al debt to support the commission, or whether it was 
not barred by the statute. of limitations." 
. Accordingly, Vaughan Serjt. having in the last term 
obtained a rule nisi to this efiect, 

HtiUoek Serjt. (with whom was Lens Seijt.) now 
shewed cause against the rule^ and, after citing Quantock 

y.Eng" 
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V. England (a), £r parte Defxdney, (J), and Ex parte 
B^jffiy (c), to shew that a debt barred by the statute of 
limitations could not constitute a good petitipning cre- 
ditor's debt, argued that continuances in another action, 
and in another court, especially as the proceedings were 
never brought to a dose, would not exempt an action 
in this court from the operation of the statute of limit- 
ations, and he likened the case to that of Smith v. 
Bamer (d), where an attachment of privilege was holden 
not to be a continuance of a bill of Middlesex so as to 
avoid the statute of limitations. 



did 



1899. 




Vaughan^ contra, was stopped. 

Dallas C. J. The main question is, whether there 
. was in this case a good petitioning creditor's debt, and 
that depends on the continuances, and on their haying 
been regularly entered. The Court of King's Bench 
have decided that they were regularly entered, and the 
only objection here is, that this is a different proceed- 
ing. But I think the proceedings on this debt in the 
other action sufficient to take the case out of the oper* 
ation of the statute here. 

Richardson J. As long as a remedy was open by 
which the debt might have been recovered any where, 
it appears to me that it was not barred by the statute. 

The rest of the Court concurring, the rule was made 

Absolute. 



(a) 5 Burr, %6%%* 
(/) 15 r«. 479* 



f^5 



% Rosff jB. C..a45« 
3T. Jt.662. 
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A*, ii DtiH Dem. Nrcttotso* and Othert t). Mitt- 
ttiftoH atid Another. 



Where time 



and their suc- 



appointed to 
transact the 
biuinest under 
anendotore 
act» and the 
act of any 
two of them 
vastobevalidy 



iP JECTMENT brought by the »urviTing coromi*- 
sioQers of the Goffbrth Jnclosure Act {a\ to re- 
cover from the Defendants (tenants of Skeffington 



executed by 
twoy after the 
death of one 
of the three* 
and before the 



of a fluccessor, 
was holden 
inTalid. 



(a) By which it is enacted* 
that John Nicbohon^ John Lkt% 
and Joseph Qxtvperf and. their 
successors, to be appointed as 
tft««kiniiM fifa«ntidned» iHMd 
be# and wtre thereby appointed 
commissioners for setting out, 
diVidllig, iltettiD^) aiid inettf^ng 
the 9Maa0m ahd waste irbiindt 
in the manner and according to 
thb ru1bs,&c. cohiaihe(i iii the let 
ftfid in the Mtt. 41^ 6roi 31 i. t6ii4 
ft »9. (general inclfMure act») so 
far as the powers, &c. of the last- 
ntfned stif ute wet^ i)M alteml of> 
controlled by, or repugnant to, the 
Gosfortb act, ^ and that all acts, 
matters, and things, done by any 
two of the eomfbiisiO&trs ap^ 
pointed or to be appointed by 
virtue of thb act, shall, to all 
int^htt ifaH pUi^oses, be '^ Valid 
and effectual as if the same were 
dpne and performed by all the 
slid cbmhiissibttek's.** 

And it is further enacted, 
that if any of the commissioners 
appointed by the act, or to be 
substituted iA manner thereinafter 
mentioned, shaild die, or ne- 
glect, refuse, or become incapable 
to act for tlie space of 40 days, 
when occasion should require his 
or their attendance for carrying 



that or the recited act into exe- 
ilttiMf it ihdidd be bMrfnl horn 
time to time to elect and appoint 
a new commissioner or comnus- 
tiehefft lit the steid ef KM or 
Aem to dyiogi negleft^gf refiw^ 
ing, or becombg incapable to 
m a ifor^liaid. IH16 aei then 
gave peiw» to cchaili j^oioiM 10 
nominate a new commissioner or 
commissioners in the place oi tlie 
MiiimiiftioiieH nl«i)tlefitld in th^ 
actf or any future eovinMssionersi 
not interested in the endosuret 
itoih titn6 ttt timd, ad octasidii 
might rtquire f and in test luth 
new commissioner or commis- 
sioners should not be appointed 
bf tha party ^ j|>AHki thli^in 
respectively authoiised to inak« 
sucn appointment within 60 days 
tfihv th^ hAp))ehitt|^ af afly stich 
vacancy, and notice thereof 
given by the surviving and aoting 
cbihhlisslon'ers or commissioner 
for the time being in writing, 
then a commissioner or commis- 
sioners to fill up such vacancy or 
vacancies frelti tinie to time, 
^ shall and n^ be appointed by 
the other surviving or acting com* 
missioners or commissioner for 
the time being, by writing,' under 
their or his hands or hand at any 
meeting 



LtOmf^s, Usquir^) posseasion of tw^ purook 4iif IWid^ ^982« 
allotted by the commissioners, fot tl|« poHR^ ^ ^^ D^^^ 
taining payment of the quantum of an arrear of charges Kic^).$t>K 
and expenses of passing and currjiog mU> wwiijmk ^ _ ^tov 

act of parliament* In the ^st Qowt thft demw msi • ^ ^ 

laid by Join NicJudsm and Jbseph Ckfinffer^ po^ tba 34 
FAnmy^ in the second year of the king. Ja tba s^cciMt 
count the demise wa» laid by Joim Ni^holsmh Joh^ JJ^ 
and Joseph Cottxper^ pn the 9d SeptaibeTf OSk Ck^ 9k 
At the trial, before Baylei/ J. {Carlisle Summer assizes, 
1831) it i^peireds that Joifn NicMsoHt Jokn id^ md 
Josepk Camper^ were, by th« act^ appointed qmnwfb- 
sionerst and that* in Avg^U 1815, tba tbre^ (somniar 
stw9f» duly signed their awardp by which tba pwceb 
of land in question were allotted to the testMOT of 
the Defendant's landlord, who, since his testator's 
dead), had received th# vH^tk. Jolm, l^t died shorty 
after the exeiitttio^ cf the award» Qo new oQimnis^ 
mner wm fippointedf and the twa remw^ing com- 
missioners, in January^ 1821, made an aasewpent for 
certain costs and charges of carrying the act into exe- 
cution, and gave notice thereof to Mr. jMtwidge. There 
was 9^ nonsuit, with leave lor the lessors of the Fhumtiff 
to move to ehtef ft verdi<*. Aectfrdirigty, 



meeting of such surviving or only proportions, within such time, 

commissioners or commissioner, of and to such person or persons, as 

the time and place whereof 14 the said commissioners shall di« 

days' previous notice shall have rect, nominate, and appoint ; and 

been given," &c. &c. in case any person made subject 

And it b also enacted, tiiat in to die payment of any money 

case the purchase monies arising towards such coats, charges, and 

by the sales mentioned in the act, expenses as aforesaid, shall ne- 

should not be sufficient to defray gleet or refuse to pay his or h«- 

all the costs, charges, and ex- share, or proportion thereof, 

penses, « then the deficiency within the time to be appointed 

thereof shall be made up by the as aforesaid, the same shall and 

several persona interested in the^ may be levied and recovered in 

commons and waste grounds, and the manner directed by the said 

s|iall be paid in swh shares and recited act." 
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18SS. 



DoK dein* 
Kkbouok 

MmouaoN. 



BUOodk Seijt» in the last ternii 
to that dfect $ and how, 



obtained a rule nisi 



Taiefy Seijt. opposed the role, on the ground, that 
there were three commissioners appointed, representing 
three separate interests. One of these was dead at the 
time, of the demand, and though two bj the act would 
coQstitttte a quorum, still it was necessary that three 
should be in existence at the time of any act done. 



IBiUockt in support of his rule, urged, that it was 
provided by the act, that ** all acts, matters, and things 
done by any two of the conimisuoners" should be as valid 
and eflfoctual, as if the same were done and performed 
by all the three. 

But the Court were of opinion, that the act required 
the existence of three commissioners, whereas only two 
were alive at the time of the demand, and held Tadd^s 
objection fiital. 

Rule discharged, (a) 



(a) Another point was made 
in the case ; hut the Coiirt de- 
dded expRttly on the pomt 



above reported^ and 
opinion on the other. 



gave no 
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Richard Henbt Tolson, Esq. «;. Kayb, M. D. ^^^* 9*^ 

nrmS was a writ of formedon.in the descender, by The ao yean 
which the demandant, in Michaelmas term, 2 G. 4., ^ /bnwifoii in 
demanded of the Defendant certain messuages, &c., situ- the descender 
ate in the parish of Wath-upon-Demey in the county of **"^ ^^^ 
York^ and, after reciting the writ, averred, that Richard under the 
Tcison and Henry Tolson were seised of the tenements •'atute »i^- 
aforesaid, with the appurtenances in their dei^esne, as of ^^ ^^^ ^|^^ 
fee and right, in the time of Charles the Second, late King the title de- 
of England, by taking the esplees thereof, to the value of ^^ j. . 
10/., and being so, seised, on the 18th Junej in the 24th tail, unless he 
year of the reign of Charles the Second, gave unto John ^f ^^^ * 
Mdineuxj Daniel Fleming, Richard Eaglesfield, Wil/rcd 
Lawson, Myles Pennington, and Andr^ Huddleston, and 
their heirs, and to the survivor and survivors of them, 
and his and their heirs, the tenements aforesaid, with 
the appurtenances, to the use of Richard Tolson, and 
Anne, his wife, and their assignee and assignees for their 
lives, and the life of the longer liver of them, and after 
the death of the survivor of them, to the use of Henry 
Tolson, and the heirs male of his body, begotten or to 
be b^otten upfon the body of Frances, his then wife, 
with divers retnainders over, with the ultimate remainder 
to the use of the right heirs of Richard Tolson ; by 
virtue of which gift, and by force of the statute for 
transferring uses into possession, Richard Tolson and 
Anne, his wife, became and were seised of the said tene- 
ments, with the appurtenances in their demesne, as of 
freehold, for the term of their lives, and the life of the 
longer liver of them, in time of peace, in the time of 
the said Lord Charles the Second, by taking the esplees 
thereof, to the value of 10/. ; and being so seised 

thereof, 
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TOLSON 



1892* thereof, Richard Tolson^ on the 2d July, 1689, died, 
leaving the said Anne, his wife, him surviving; and the 
said Anne, on the 27th March, 1714, died, leaving 

KAriu Henry Tdsan her surviving, who, thereupoii, by virtue 
of the said gift and by force of the statute, became 
seised of the said tenements, with the appurtenances in 
his demesne, as of fee tail, (to wit, to him and the bdrs 
male of his body upon the body of Frances^ bis wifes| 
begotten or to be begotten,) in the time of peace, in the 
time of the Lady Anne, late Queen of JEnglandt by 
taking the esplees, &c, ; and Htenry Tolspn, on the 27th 
September, 1724, died, leaving Henry Tobm, bis son 
and heir male of bis body on the body of the said 
Frances, bis wife, begotten, him surviving, whereopon 
the right to the said tenements, with the appurtenanoesj 
descended from the first-named Henry ToUan to tbo 
said Henry Tokon, his son, as tenant in tail male* ao^ 
cording to the form of the gifts aforesakl, and the last^ 
named Henry Tolson^ on the 10th September, 1729f 
died, leaving Henry ToUon, his eldest son and heir, and 
William Ihkon, bis second son, him surviving; wbere^ 
upon the right to the said tenements, with the appurtd* 
nances, descended to the last-nam^ Henry Tokan^ aa 
tenant in tail male, according to the form of the gift 
aforesaid ; and the last^-named Henry Tolsim, on the 
2d February, J 763, died without issue male of his body 
lawfully begotten, leaving Richard Tokon,- son and heir 
of William Tokon, him surviving (the said William Tol^ 
son having died in the lifetime of the last-named Henry 
Tokon, on the 30th September, 1748); wbereupoa 
to Bdehard Tokon, as heir male of. Henry Tokon, fais 
grandfather, after the death of Henry Tokon^ his uncle, 
the right to the said tenements, with the appurtenants, 
descended, as tenant in tail male, according to the form 
of the gift aforesaid; and the last-named Richard 
Tokoji, on the 23d June^ 1815, 4ied^ leaving Richard 

Henry 
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H^my Tckm the demandant^ his only sod and heir l8Sd. 
of hit body lawfolly b^otten^ him sarriviilg ; whete^ 
upon the right to the*said tenements, with the appurte^ 
natitSy descenddd^ to the demandant, according to the 
form of the gift aforesaid, for that, &a, and therefore 
he brings hie suit, &c. The tenant, after several t)leas, 
upon which issue was joined, pleaded^ Sdthly^ that the 
supposed title and cause of action, if any^ to and for 
the tenements aforesaid, with the appurtenants above 
dnnandcd, did not first descend or fall, by force of the 
sbppdsed gifl aforesftid^ within twenty years next bdbrd 
the suing out of the demandant's original writ; 26thly, 
that the supposed title and cause df action^ if any, to abd 
for the said tenements, did first descend, more than 
twisty years before the suing out of the demandant's, 
original writ } tfTthly^ that the ^rat^nmied Henty Jblson 
died otore than tifrenty yeats before the suing out of 
the dehiaudant's origitial writ, to wit^ on the S7th IS^ 
trntmr^ l?^^, upon Whose decease the supposed title 
and dauso of action^ if any, to and for the said tend* 
millits, by force of the supposed gift^ immediately de*- 
vtdved upoti and fell to Htnr^ ToUtin^ hfe son, and thafc 
thi) kst^mentidned Hehty ToU/m did not, upon the 
death of the first-4idlned Htmy Tolsm^ ever enter into 
the Icnemeiits nforesaid, with the appurteiiants abovd 
demanded, by fortie of the supposed gift aforesaid^ afWt 
tfas ddath of the first^^named Heraif Ibbon^ and that 
the supposed title and cause of action, if any^ to aiid 
for the said tenements aforesaid, with the appurte- 
naiifa^ did not first fiiil to Henry Tolsofh the son, by 
forefe ef the supposed gift aforesaid, upon the death of 
the firsthnatned Hemy ToUm^ within twenty years next 
before the eiiing ont of the deiiMAdant'is original writ* 

The 28th, 29th, 30th, 31st, and 32d pleas were 
substantially the totne^ tracing the siippos^d descent, 
and denying th^it ttie said tenements fell to the several 

persons 
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persons upon whom the said descent was supposed to be 
cast within twenty years before the suing out of the de« 
mandant's original writ. 

The replication to these pleas averred, that the right 
did descend and fall within the space of tw&nty years 
next before the suing out of the demandant's original 
writ. General demurrer to the replication to the above 
pleas, and joinder. 

HuUock Serjt., for the Defendant. The replication to 
the 25th, 26th, 27th, 28th, 29th, 30th, 31st, and S2d 
pleas is ill ; and the pleas are a sufficient answer to the 
action. The words of the 21 Jac. 1. c. 16. 5. 1. ex- 
pressly enjoin, that the action shall be brought within 
twenty years after the title has first descended or fallen, 
and exclude for ever the persons who do not enter within 
that time, and their heirs ; but the title of an estate tail 
Jirst descends or falls on the first heir in tail, who, in 
this case, was the Henry Tokon whose title accrued in 
1724. If each succeeding heir was to be allowed the 
twenty years, instead of that period being limited to the 
heir on whom tlie title ^r^^ descended, the whole object 
of the statute would be defeated, and claimants might 
start up against a possession of 500 years' duration. 
dotterel v. Ihat(m{a) is in point; but the decisions on 
the statute of fines (&), Stcnod v. Zouch{c)y Doe v. 
Jones {d)y bear closely on the question, and are in &vour 
of the Defendant, as is Doe v« Jesson. {e) 

Faughan Seijt., for the demandant The question, 
which has never been expressly decided, is, whether, 
under circumstances such as the present, the demand- 
anl^s title has not descended to him within twenty 

{a) 4 Taunt. 8»6. (d) 4 J". R. 300. 

[b) 4 H. 7.V. a4- (e) 6 Biutf 80. 

Ic) Pio<ufdenf $sSf 

years. 
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years. As issue in tail, taking per formam doniy he ^ 1822. 
has a new and substantive estate. In so far as he 
must be of the blood of the donee in tail, it is true he 
takes by descent, but in so far as he takes nothing from 
his ancestor, but claims per formam doniy he may be 
esteemed in some sort a purchaser. This statute of 
limitations being in abridgment of common right, must 
be construed strictly ; as, from Penyston v. Lyster {a\ 
it appears that the preceding statute of 32 H. 8. c. 2. 
was construed. BacorCs Abridgment^ tit. Limitation 
of Real Actions^ is to the same effect, and a case in 
Brooks^ Readings, (b) It is true, that, according to this 
argument, an heir in tail might' sue at any distance of 
time, but this result follows from the nature of his 
estate being so different from the nature of heirship 
in fee. .He has a new estate, so distinct, that if a 
tenant in tail agree to sell his estate, and receive the 
purchase-money, under an undertaking to suffer a re- 
covery, and then die, the Courts will not compel the heir 
in tail to complete the recovery. Machell v. Clarke (c), 
Hinton v. Hinton. {d) Then, the word " heirs" is 
not found in the second clause of the first section of 
the statute of James^ from whence it may be presumed, 
that the statute did not intend to bar them. In Stawell 
V. %ouch the statute began to run in the time of the 
party claiming, and in Cotterel v. Dutton it is found 
as a fact, that the tenant in tail did not bring his for- 
medon till fourteen years after he came of age, though 
more than twenty years had previously elapsed after the 
first descent of the title. The decisions on the statute 
of fines are not inconsistent with the doctrine now con- 
tended for, as that statute expressly includes privies 
within its operation. 



(d) Cro. Eliz* 896* ^ {c) % Ld. Raym* 778. 

(p) P. 133. (d) % Ffj. sen, 63%* 



Htdlock, 
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1822* HuUockj in reply. If » tenancy in tell can in aiqr 

waybedeei^edanestatebypurcbafie» tbemleinSMbira 
case falls to the ground. Hie heir im tail is not oam^ 
pelled to oospl^e a sale begun by his aoeestor, became 
tbat would operate 9» a new mode of barring catatea 
taiL Hie statutes of limitations bave always received 
a liberal oonstroction, and the argument derived fimoa 
the 32 H^ 8. does not apply ; the statute of James Iwving 
passed, because the preceding statute was &and inanffi- 
ci^it for quieting possfisibn. The statute of fines is 
couched in nearly the same words as the statt^ of 
Jtmei^ but the statute of James is the stranger, fay the 
introduction of the word Jarst, In Murrajf v. Efisi 
India Company {a\ JUAott C J. says, ^' The several 
statutes of limitation, being all m ]^i maUnidf oi^^ 
to receive a uniform constmotion, Boltdthstanding 
any slight variations of phrase, the object and intention 
being the same.'' 

Dallas C. J. I am of opinion, in this case, liiat the 
statute begins to run from the time the title or cause of 
action first &Us or accrues; and I am of this iyiniwi» 
on the words of the statute, on the construdtion of them^ 
on the reason of the thing ; and, if it be necasiary, on 
the authority of decided casesj and of one in parliottlar 
which was heard in this court. 

I cannot agree in the position that stalUtes of ihia 
description ought to receive. a strict construction, on 
the contrary, I think they ought to receive a beneficial 
construction, with a view to the mischief intended to be 
remediecl, and this is pointed out by the very first words 
of the statute, which are, ^^ For quieting of man's 
estates and avoiding of suits." It is, therefore, that thff 
statute, and all others of this description, are termed by 

{a) 5 B. tf A.zis* 

Lord 
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Lord K^yon^ statutes of repose, and long before and 1822. 
&tnce the posing of this statute^ this has been the prii)- 
ciple which has gi|ided the courts in the constrnction 
c^ them. First then, the words of the ^tatote are, 
*^ all wri^ of formedon shall be sued and taken 
within twenty years next after the title and cause of 
action first descended or &llen, and at no time after 
the said twenty years*" And when did the title in this 
case first descend or fall? It descended first on 
that tenant in tail, who suffered twenty years to elaps^ 
without talcing any steps to assert his right. Are thai 
his heirs barred by his n^lect? For this it is only 
necessary to refer to the subsequent words of the statute, 
^^ that no person, or persons shall at any time herafterr 
make any entry into any l^nds, tenements, or hereditar* 
ments, l(ut within 20 years next after his or their right 
or tide which shall hereafter first descend or accrue to 
the sapie, and in default thereof, such persons so not 
entering, suid their heirs^ shall be utterly excluded and 
disabled from such entry after to be -made." V On the 
construction of this statute, the object of which is to 
quiet estates, is it falling in with the object of the sta* 
tute, (when it draws a line as to the party who shall 
claim) to say that after 140 years, or at any distance of 
time, it shall be competent for the issue in tail to set up a 
claim of this description ? If so, instead of being a statute 
<^ for quieting of men's estates," it would produce the 
contrary effect, and unsettle all the titles in the kingdom. 
Therefor^ construing the statute reasonably, and with 
reference to its object, it is clear the writ must be sued out 
within 20 years after the title first descends, and that has 
not been done in the present instance. As to cases, I 
refer to J)oe dem. George^Y* Jesson (a) for the language 
of Lord EUenborough ^^ The time allowed by the statute 

{a) eBojtfSs^ ^ 

for 
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for making an entry might be indefinitely extended, if 
the construction contended for by the Phuntiff were to 
be admitted. There is no calculating how far it might 
be carried by parents and childroi dying under age, or 
condnuing under other disabilities in succession.'' And 
then applying himself to statutes of this description, he 
says, << The statute meant, that the heir of every per- 
son, to which person a right of entry had accraed 
during any of the disabilities there stated, should have 
ten years from the death of his ancestor to whom the 
right^j^ accrued during the period of disability, and who 
died under such disability/' That language was after^ 
wards adopted by the rest of the CJourt/But, it is said, 
that there is a distinction between the heir of one seised 
in fee, and the heir of a donee in tail, because the former 
takes cleai*ly by descent, the latter per Jbrmam danu 
That distinction was taken in dotterel v. DuttoUy but it 
was repudiated by Heath and Chambre Js., and the case 
is an authority in point to shew, that the statute runs 
from the time when the title first descends or falls. On 
this ground, therefore, judgment must be given for the 
Defendant, 

Pa&k J. It has been the endeavour of the jutis^' ' 
prudence of all civilized countries, to give repose to the 
possession of property, and the question is, whether we 
shall not give the best efiPect to this statute, by 
holding that the time specified begins to run from the 
period when the title first descends or. falls. It has 
been' urged, that the Plaintiff's case is entitled to the 
indulgent consideration of the Court, but I think the * 
indulgence ought to incline the other way; for, unless 
the limit pointed out by the statute b^ observed j no 
man is safe, but may be reduced to poverty after long 
and undisputed possession. I agree in the observations 
made by my Lord on the statute of James^ and that the 

preamble 
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preamble of the statute settles this question r how should 1822. 
we quiet men's estates if we acceded to the arguments 
advanced on the part of the Defendant ? Cotterett v. 
DiOton^ if not exactly in point, is as nearly so as can be, Kay£« 
and, if any argument could arise on the course of courts of 
equity, Mansfkld C, X, who was conversant with those 
courts, was capable of giving it its due weight; he also 
puts the similarity between the cases on the statute of 
JameSi and the cases on the statute of fines. As to the 
arguments on the construction of the S2 Hen. 8., it is 
clear the statute of James passed, because the former 
had been found insufficient for its purpose. Under all 
the circumstances of this case, I think the judgment 
must be for the Defendant. 

BuRRouGR J. The statute of limitations was in- 
tended to quiet possessions, and particularly as to 
. landed property ; and we are to carry into efiect the 
object of the statute ; now, if men were permitted to lie by 
till deeds and evidences were lost, no one could be safe, 
and they might lie by to any length of time, if they - 
could exceed the time prescribed by the statute. The 
only question we have to decide here is, whether the 
replications to the seven last pleas are good, and I 
think that all which do not all^e a seisin in the de^ 
mandant within 20 years, are bad. There is no suck 
allegation here. It is clear, that in the fermedon it is 
not necessary to allege a seisin in the donees, because it 
is sufficient if a declaration be certain to a certain in- 
tent in general, but in the after pleadmg there must be 
a higher degree of certainty, especially, when the very 
point which would confer a tide is denied. It is clear, 
that by the demurrer, it must be taken for granted, that 
the demandant was not seised within 20 years ; if so^ when 
did the title first descend ? immediately on the death of 
i?i?;try 7b&on,andtheformedon should have been brought 
within 20 years after that event. The formedon being a 

Vol. III. Q proceeding 




P4flBS m HILABT Tfjm 

lB»i. F^icMillg imder ihe itotole iFo^ 2^ if o^e tfmn^ w 
liul difGc^tiiif|e% hif lieii9 «re pnt to a mere rigli^ and 
pumot bring thdr fonnedcML iffoil ▼. Atmi (a). Th^rf 
|s a »lfD|ig analogy between tbe cases on {he statute pf 
finely and on this statute; bpt I object to ^roolpf 
rcildings as iintboriQr. They were po more fb^p 
lecturei, 9nd tbe case cited from them bas no baring 
on ihe subjept, because tbe actipn was wrongi^'and ^e 
Plllintiff, tbeie^r^ ou| Qf coprt 

ftiCBABOSov J. Tbe question on this reqprd i;, 
fr)ietber the 20 years nnder the statute of James ^gin 
to run whep the title descends to (he first heir in tail, 
or whether each succeeding tenant l\^ a rig)|t tp sue 
during 20 years after the decease of his predecessor. 
Ip my opinion, the w^rds pf tfie statute ar^ ^ $u||cient 
answer tp tbe pr^nt demiuidant, Thf first ^tipa pf 
tbft s^0t(s is divid^ into four cl^s^: the ^r^t ^HSp 
re}a^ to prpceediqg^ or rights in exist^c^ ftt tb^ timi? 
of tbe pfN^ipg of th^ statute ; the secpqd, to such «a 
sbonld &ri;e frfkerwards. T^e ^rst clau^ exacts, t|)^ 
*f aU writ^ of fprme^qn in descender, foripedon ip ver 
mainder, apd formedpn ip reveftef, f^t ^ny tin^ b^r^ 
^fter to be sped or bfopght pfy or fpr ^y manors I^^H^ 
tep^ipents or hereditament^, whereunto any persop p{r 
perion^ npw bath or bave any titt^ or c^P^P to haye or 
pprfpe }|ny i^ucb wr|t, 9i\^M be sped anc) taken w\ikv^ 
2p y^rs next after the epd pf tliis prp^ent ^e^ion (t^f 
pfirliam^t 4p4 fdtjr tbe m^ ?p ye^r^ ^FPIF^ np 
spid^ perspp pr per^pfii, or ^ny pf (heir |)eir9, ^ball h^^^ 
pr piajiatain f|py ^uc)i itrrit pf, pr fpf fipy of the sai4 
m^qpfs, lipids, t^neropuff or bere^ltan^ents ;^' if ^bey 
dp not enter iii^ithin the time prescril)ec| by tb/; stptut^ 
wha| 19 thQ iconsequience ? *^ that suph person^ fso 
not entering, ^ball be utterly efclude^ and disable^ 
firoin sucb entfy aft^r ^^ ^ f?^^^'' Uppn ^s hr|p(d| 

(a) a Mi. 4n* I £a^* m* 
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of the first section, it is clear on the words of the IWk 

statute^ that if a person whg y§s entitled at the passing ^^*^- 

of the statute, did not sue within 20 years, he and his ^, 

heirs were barred. But it is urged, that in the second Kayx. 

clause, the word heirs is not fbund ; — true ; but it would 

he ej^fraorflin^ry }f w^ §}ioijld put j| <;9nptr«9tig5) on 

that clause different from the constrii^tiQ)) pp J^p prst. 

Th^ gepon^ pj^ii^e xv\ns t||ps, !< ^n^ ^}}ftf ^1} ffrjfji of 

forfpe^on if} de?pe?|^e^, fqffliedgn iq fepiqjflfjgf, ai}^ 

formedon in reverter, of any manors, lands, tenem^^^^ 

or other hereditaments whatsoever, at any time hereafter 

to be sued or brought by occasion, or m6ans of any 

title or cause hereafter happening, shall be sued and 

taken within 20 years next after the title and eanse of 

aetion first descended or fallen, and at no time after the 

said 20 years." What is the meaning of the words 

M next after the title, and cause of action ^rs^ descended 

or fallen ?" We must put on the words of this clause, {^ 

construction consistent with the words of the first, and 

whether for a cause of action arising before or aft^r the 

passing of the statute, persons not suing in tinie, and 

their keirsj are barred. The decisions on this statute 

are not numerous, but Cotterell v. Button is in point, 

and the distinction between the heir of tenant in fee, 

and tbQ heir pf te^^t \n tail, w$$ yrg^ i^ thvA fis^ an 

it h^s tieei^ in the PV«gept, bpt w^ pyermle^, ^i 

Heath J. st^t;^ that nq ^^ch diffieripnce ^i$t§d. Tbrt 

learped Judge put tb^ $9imf» pon^truption qp thii st^tlltA 

as \ am bqi^nd to d.q ; a^d ^pcqrding to that coq^m^tioii, 

it appears that \\\\% \\\\e \^ sfalo. I tbjnlj; it Mqnif9S§«^rjl 

to advert tq the §t«m$e of fines, ^vA if I wer^ to do ^ 

I should think it right tq pRt th^ ^npi§ cqq^rufliitfi m 

ali |:he st^nfes qf l^itirtiftp p»rsu^t $o th^ di^ttlm pf 

END OF HILARY TERM. 
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Rex t;. Webb, (a) 

npHE prisoner was tried before Best J., at the last 
Wiltshire assizes. 
The indictment charged him with feloniously forging 
and counterfeiting a certain bill of exichange as fol- 
lows: 

154/. 95. Od 

fViUorh WiltSj Dec. 21st, 1818* 

Two months after date, pay to my order one hundred 
and fifty-four pounds nine shillings, for value received 
and balance of account. 

Ji?in Webb. 

To Mr. T^os, Bawdeth 
Baize Manufacturer, 
JRom/brdf Essex. 

Accepted, Thos. Bcnoden* 
Payable when due at 
No. 40, CasOe-Street, 
Holhomy London. 

With intention to defraud Wadham Lockj William 
HugheSy and Henry Saunders^ against the statute, &c. 
The second count was for feloniously uttering and pub- 
lishing the same as true, with the like intention. The 
third count was for forging an acceptance (setting out 
the acceptance as above) with the like intention. And 
the fourth count was for uttering and publishing the said 
acceptance with the like intention. 

It was proved on the part of the prosecution 
that no Thomas Bowden (the person appearing on 

(a) Cam. Seaccb. Nov. i$, ships, wbo was present, for the 
X8i9' The Reporters are in- statement of. this case^ and the 
debted to one of their Lord- decision thereon. 

the 
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the bill to be the acceptor) liyed at No. 40$ Castle^ 1819. 
Street^ Hotbom; and that no such person ever resided 
or carried on business, or was ever heard of at Bxmfordi 
in Essex; and that there is no baize manufactory in 
"Bomford. 

On the part of the prisoner it was proved by a wit- 
nessy who stated himself to have been a partner in 
business with Thomas Bawden (the acceptor), that the 
acceptance was the hand-writing of Thomas Bawden. 
This witness, on his cross-examination, said, that 
Bowden never carried on the business of a baize manu- 
facturer at Bomford, and that the prisoner had known 
Bowden many years. Another witness said he knew 
Bowdeuy and that the acceptance was his hand«*writing. 
This second witness said, that he kept the house No. 40, 
Castle-Streeti Holbomi (the place where the bill is^ made 
payable), and that he was surprised at Baooden^s accept- 
ing the bill payable at No. 40, Castle^Street, Holbornj as 
he did not reside there, and had no authority from this 
witness to make any bills payable at that house. 

Best J. desired the jury, first, to consider whether 
there was any such person as T^mas Bowden^ and 
if there was, whether the acceptance was his. The 
learned Judge told them, if there was no such person, 
or the acceptance was not his, and the prisoner, at the 
time he ofiered the bill to the prosecutors, knew, either 
that there was no such person, or, if there was, that 
he had not accepted it, they should find him guilty: 
and further directed the jury, if they thought the 
acceptance was Bffooden*s writing, to find whether he 
ever lived at Bomford^ or carried on the business of a 
baize manufacturer there ; and told them that, if they 
thought Bcfwden never lived at Bomfordy or carried on 
any manufactory there, and that the prisoner, who ap- 
peared from the evidence to be acquainted with him, 

Q3 knew 




181% ktleir thiHi on addr^sstng tb« Mil t($ J?e«if^i iKt hii\ii 
ftidriafiicturer at RoTn/hrd^ he tir&^ giviiig iiitte a fS1S(6 
destriptlonjf fot the fraud illetit puipdsfe of glvitlg feRdll 
to the billj they should fintt him giiiU5f ; ^nd lOKt th^ 
Judge would submit the propriety of the cdH*^idtf8ii 
uilder thesb circum&taflb^ to th6 JuH^eS: THe jliry 
founds that there wks no suth person as TJtdihai Scnij^ 
Btit J. thought that Ih^re Wai subh d p&r^bti; dtid tbiit 
th^ scdfeptanoe wai his h&ttd-#riiiti^ dnd ^ishdd^ ib^i-^ 
forfe, (6t the opinion of the Judg^, ^hethilsn bsi^uitiih^ 
thai the lieceptdnce was the h&nd-WritiH|^ dtBdwH^j t6b 
pfiaonef) by the giving^ dn th6 f«ce of fh^ bill, Bt0H!li 
• fiilse dtecription; and Utt^^ing tb« bill Kfter It ^&b 
noci^pted by B&Adm with (iiis fol^e dl^ic^ltltiotf) Mik 
intent to defrarid^ bfonght hiihblf #illith fifiy bf tlie 
Omnts of the indictment ag&iniit hittis 

Elctftd of tb^ Judges [Best J. b^lfig «l t^hdtflberS} 
ii^«re of opinioh that this bti»e did hoi ftll MtUiH tlife 
decision of i%rfoi dnd Brmn'n i^s^i S JBbslj P. G 8^8. 
S. C. 2 Leachj 775. ; but that, though a gross fraud, it 
WHS Ho forf^ry. 
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EaSt^f Terrh, 

m ffie Tfiirfl Teat 8f tfiB fteigii bf mb^at IV. 



MEMORANDA. 

TA tU last ^acAtioil itdberi.Fhfih/ ]Slds$d foq., SSi^ 
jfeHnt ki Law, fras ftppoifiied Chief Jiisti^fe 6f tfc^ 
Supremb Coiirt df J'lidicatur^ iii Bengdt^ ahd reei^tvM 
the hohottf 6f khlghthddd. Abd 

WmYfigMni PranHtJh l&q., Bari^-stier it Law, iHw^ 
appointed one of the Judges of the Supreme Court of 
Judicature at Madras^ and received the same honour. 
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CASE^ IN EASTER TERM 



Afrii »9« Sells ^. Hoare. 

Oiianappll^ -prjUGHAN Serjt, for the Defendant, moved for a 

sewtrialtit ^^^ ^^^^ ^ ^^^ cause, on the ground, among 

appeared that others, that a person calling himself Joseph Manning, 

*7"'"*^ had. been duly sworn on the Gospels as a Christian: 

luBueif a whereas it had been discovered since the trial, that his 

fdie nane at ycbI name was Solomon Money, that he was a Jew before 

was twom on ^^^ ^^ ^^® ^^^^ of the trial, and that he was still a regular 

the gotpdt, attendant at the synagogue. The learned Seijt, urged, 

Sne.** J • ^^^ ^^^ i^T* *" coming to the conclusion which they 

Held, that the had done, must have believed the testimony of this 

ohjectioa came witness, who had given his evidence under a sanction 

too latCs ^^^*T 

that the oath, which he CQuld not, from his religion, coQsider 

as taken, sub- binduig. 

nest to the ^"^ ^^® Court held, that the objection came too 

coDte^ences late (a), and that it would be productive of great danger 
he Ju^^wom *^^ confusion if such affidavits were received. They 
falsely. were unanimously of opinion, that the ooth, as taken, 

was binding on the witness both as a moral and re- 
ligious obligation; and Richardson J. observed, tbat^ 
if the witness had sworn falsely, he would be subject to 
the penalties of peijury, if indicted, and convicted of 
that offence, under the oath which he had taken* 

(a) See PbUUppi's EvUeneet authorities there collected, 
vd. X. p. a4. edit. 5.1 and the 
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1822. 

RiCHABD AnOEL NoBES V. MOUNTAIN and April %^^ 

Others. 

nrRESPASS against the Defendants, commissioners A bankrupt 

of bankrupt, for false imprisonment. At the trial, "^""?J?j^ 

before Burrough J,, Salisbury Lent assizes, 1822, the De- the commu- 

fendants justified under their warrant, which was made modcts, onth^ 

out in consequence of the Plaintiff's refusing to be ^^advber 

sworn till his attorney arrived, though some delay was had not anir- 

first granted in the expectation of such arrival. The ^•H«l<J»tJ»t 

• their warrant 

warrant, signed and sealed by the Defendants, (after forhiscom- 

reciting the commission ; that the commissioners having naitment, stat- 

begun to execute the commission, had, on examination Jhat^refuMd 

of witnesses, found the Plaintiff a bankrupt; that no- to be sworn, 

tice was given in the Gazette tot the Plaintiff to sur- ^»«ffic|ent» 
. witnout addine 

render himself on certain days then past, and tt a place the reawm a»- 

in the warrant named, and that the Plaintiff did not signed by the 

surrender himself; in consequence whereof the Plaintiff ^ refill." 

was duly summoned, as had been represented to the Heldt also, 

commissioners, in pursuance of their summons for that *^* ^"^ 

rant commit- 
purpose, to appear before them, the major part of the ting him «un- 

commissioners in the said commission named, on the til such time as 
2(>th March last, at the White Hart^ Cricklade^ then and ^^^ him«tf "to 
there to be examined, and make a full disclosure and us, or the ma- 
discovery of his estate and effects; and that the Plain- i^.P*^ ^^.'^ 

■^ said comnus- 

tiff did not surrender himself to the major part of the sioners hy the 

said commissioners, who had signed a certificate thereofj *f ^** commis- 

proceeded as follows: " And whereas the said 2?/cAard and authorised 

^ngf^ No&€S having been committed to his majesty's gaol and take the 

o^Neixgate {a\ and being this day brought before us, the ^"JP'^"*>««J' 

that purpose, 
and full answer make to our or their satisfaction to the questions which mav be 
put toliim by virtue of the said commission/' was sufficient; an^ that by ** the 
questions which may be put to him by virtue of the said comissioners,'' must be 
implied l^gal questions. 

(a) Under a judge's warrant, Defendants, for not appearing to s 
l^ranted on the certificate of the their summons. 

major 
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ilCf. major part of the commissioners in the said commission 
'*" '"■•'' named and authorized, by our messenger, in pursuance 
^ of dur warrant for IBat parposb; to makfe a fall dttcbvery 

Mountain, anj disclosure of his estate and ieffects, was then and there 
duly called upon to take the oath usually administered 
to bankrupts, in order to our requiring niin to make 
such disclosure and discovery of his estate and ejects as 
aforesaid ; but the said tticfidrd Angel Ifohei, in cbnieihpt 
of our authority and in aisobedlence to the said commis- 
sion, absolutely refusea to take siich oatli; These are, 
therefore, to will, require, and authorise yoii, imme- 
diately upon the receipt hereof, io take into your cd^tody 
the body of tne said Richard Angel t^obBj and hiiii 
safely convey to nis majesty's pHsoh in and for the said 
county o^ WiltSy and hiih there id clelivef to the keeper 
oi the said [irison, who is hereby required arid autho- 
rized, by virtue of tne commission and statutes ^foresaid, 
to receive the said Richard Angel ifobes into His custody, 
and iiim safely keep and detain, without bail or riiairi- 
prize, until such time as he shall submit himself id tis^ oir 
the major part of the said commissioners hy tfie said com" 
mission named and authorizedi and take the oath pre" 
scribed by tdwjbr that purpose^ andftdl hhsnx>er malcij 16 
our or their saiisjaciion^ to the questions which may be put 
to him by virtue of the said commission ; arid for so doing 
ttiis shall be your sufficient warrant. Given under our 
hands and seals at tirick/ade^ in the county of tVittSj ihii 
. lOtb day oi Afoy, in the year of our Lord 1 SSfl. A ver- 
dict naving been found for the Ifefendahts, 

Pell Serjt now moved for a iieiv iriHl, on ifee grdiitia 
tliat the power vested in commissioners of Baiiki*i]pl 
being unknown to the common law, and such as ought 
to h9! siHetly pursued and wsitched^ the plaintiff 
ought to liave beeii f^maridbd uiide^ m jtid^e'i Hr&fi^ 
rant, or that the commissioners' warrant ought to have 

stutc^a 



mM &4 eftems dffert^ ^ tVe fMfntiff; wlieh Il€ W l8iil 
ftiSdd ib bfe ^Mrrii fittH tb have cbthmlUed Him 6H\f llll ^^JJ^ST' 
fife fehbtiM AiiSW^i* fell frtfe/W ^!i»tlbHS* xMt b^lhfe tfife ^ 
^k|)t*e§sidti y^cd iti tlie st^tiity (a) i Hd fhdiiteB', that tK^ Sii^ttlill 
Mtit bbjibtidli; ihbugh t'cbhtii^al x^iAf\ m^hl lb ftftil 
if! mh ^ btfUig ; ^nd b^ eitbd A^ttfittth'i c^9^ («'X Bmjf't 
t^b{^% fMllfigsMd^'n €}m{il)^ brib Mme^^rf^h^{li)i 
f€iyin^ bh the r^pWrt of il \h ^iicJcsfcmi dS tD thb epix 
llibh bf th& Colin dtl Ihlg bbjectibn to tUik )Amcltldit% 
iKrbt'bi bf the UrtarfSflt Ifl thai (Sas^i Atid he mde^f fftffed 
to distinguish thb pmb% fcd§6 frOtn jgl* pme J%^J (/) 

BAttAfI e. h fit tt dftse br this lJeStiri{)thmj it #oilhl 
bl! fib M^^^t fi) hn o^t^xtm tb iirge tfadt it ilh» m^\f 
mhtiWsAU b#eaul^ i« ii cfteti the dotf bf eodDfld tb 
Dike Skih Dbjbctia!ii6 in fe^ymi of lh€ iibbrty of 1^ s^ltM 
jr^; bhtj wbeh tUlteH) they edh only r«€«iir« ft t«a^i^ 
dblfe cohki*Di:tk)t). Wbftt hre th^ fati» bf this gA96?. 
The Piaiiitiir WS$ Uk'en befdre thi^ «bttlmfesiOtief*d ih b« . 
etiimihed, isxA\ if h^ Wished to t:rdit[rdnb his Mdtiifbi 
afibh till th& it-rlvfil 6f his firdf^dsii^nftl ^diis^ri bts 
bodice t)f t:lfbcl6^dilig w^9 bbftoU^^ ll^ Shc^M havl>«e6» 
ibitt^ tb be s^Kil &t dbc^ ftnd thigh htt?^ It^ii^^t^ ttt 
b& hsi^ftDd^tf till sueh tim^ ft$ he might decern ^tifta 
ni^tiri dut utllle^li hi3 sabthitted^ ! ^0 t)bt. ^ hovr tbi 
bbbllbliilidbbrs Sbuld tftte his llEhteitieilt i0f d iftlgte fatl ; 
^st«i-y dlli?gfttib!l 611 tiiade ttimi ht&ti^ bebn il-)^^lir^ ]l 
tiibll^ therefb)*e, b6 biOril\^ ih tnitld, that the t^itltiff vflt^ 
tibt ebibibitted ibr n^fbditig to ATistM/^1^ t)ue$tidhs, but for 
i^sing tb be ^^xamiti«d ^tdgetheh If hb htfd been 
bbtiflihitied Ibr refdfiihg tb titlsw^t any fmrticutar ijoestibn) 
eifehtideslii^ ought eettaiiify to liave ^^pi^at^ed on the 

[a) s Geo. a. v. 30& ^7 16. (r ) ^ WiU. 449. 4 J3/. 88t. 

'. 880. 
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IS92, warrant; for no man is bound to. answer a questioa 
illegally put : but this is not a case of that description. 
The objection, which resolves itself into an objection to 

^UNTAiK* the form of the warrant though merely technical, might 
have been conclusive if a caise had been adduced to 
support it : but I know of no case determined in ex- 
press terms on such a ground, nor any which can sup- 
port it by analc^. We must, therefore, look at the 
statute, and that, in the sixteenth section, empowers the 
commissioners to commit the bankrupt till he answer 
such lawful questions as may be put to him. 

Undoubtedly, every question put by a legal tribunal 
will be intended to be lawful, though the word is often 
introduced for the sake of caution ; but it is afterwarda 
dropped in this same section of the statute^. where the 
language is, <' It shall and may be lawful to and' for the 
said commissioners, or the major part of them, by war-» 
rant, under their hands and seals, to commit him, her, 
or them to such prison as the said commissioners, or 
the major part of them, shall think fit, there to remain 
without bail or mainprize, until such time as such per^ 
son or persons shall submit him, her, or themselves to 
.the said commissioners, and full answer make to the 
satisfaction of the said commissioners to all such ques" 
tians as shall be put to him, her, or them as aforesaid." 
By the expression " such questions*' will be intended 
legal questions, till the contrary appears ; and in case 
of a commitment for refusal to ant»wer any particular 
question, the contrary would appear on the face of the 
warrant, if the question were illegal. But the bankrupt 
is bound to submit in the first instance ; he has failed 
to do so, before any questions were put ; and, I think, 
this warrant does sufficiently follow the statute, and that 
the bankrupt was properly committed. 

* 

Park J. No one, who sits here^ disputes the general 
principle, that the commissioners' authority must be 

pursued 
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pursued strictly; but there is no objection to this war- 1822. 
x'ant on the face of it, whether it be considered on the 
Statute or on the constant usage. The confusion has, I 
think, arisen from its being supposed that the bankrupt Mototain. 
was committed for not answering a particular question ; 
whereas, persisting in his refusal to be sworn, he was 
committed for not submitting at all. The form of the 
oath isy ^^ You shall true answer make to all such ques- 
tions as shall be put to you," not " to all such law/id 
questions ;" for the commissioners cannot put any ques- 
tions save such as are lawful. The commitment pursues 
the terms of the oath, and the language of the act : it is 
in ihe form which is generally usfed; and I have no 
doubt that the commitment is lawful. 

ButtROtJGfi J. I am satisfied with the commitment 
now, as I was at the trial. This is not like a case where 
a bankrupt is committed for not answering some special 
question ; but it is a case where the bankrupt resists the 
authority of the commissioners, and refuses to be sworn 
or to submit to any examination at all, and the com- 
missioners could not act otherwise than as they have 
done. The bankrupt might have demurred, if an illegal 
question had been put to him; but the words on the 
face of the warrant, ** the questions which may be put 
to him by virtue of the said commission," must be in- 
tended to mean legal questions. 

As to any hardship upon the bankrupt, I can see 
none in the case. The commissioners waited some time 
for the arrival of his attorney, and, after Bis commitment, 
he might have been brought up whenever he pleased. 

RiCHARDSOK J. The objection relied on for the 
Plaintifi^, is the omission of the word lawful : but I am 
of opinion that the law does hot require that word to be 
inserted. Ihe sixteenth section of the 5 Geo. 2. c. 30. 

does 
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dof^ m\ repeat th^ wfl^d laiY^ul ftfter pfliployi^g i| 
once, ^^u| it is tfl tie implied tl^^ the ^c^ spp^ks alj ^Iqnjj 
qf U^iyfi^l Que^tipT^?;; for pp qi^estipos ^aye ^^wful gfie^ 
^W,?!M<lt tiops pau he pwt; §p^ \\\^ same rnqst hp iipplied ^ to 
tl^j? w^r^^^t* wl^ich, hpfe, seems t^^ pie to pq^r^^popd 
with the ^ti^tute. Nor c|p the ca^es come pp tq thjs ; 
]^iUer\ qi^e is the nearest ; but; the objectipp tp tji^ 
conclusipn of tjie ^arrant there, was, pot l^e omissipft 
of \^^ ^orc^ l^wfpl, but that some of ^be qp^st;ion8j asked 
vere not ipsefted in t|ie \farrant, and the decisipp w^ 
peffcplly right ^q ease, ther^fpre^ comes up (p this 
qbj^ctipn^ nor dq tt|p words of the statute. 

Apqthef objection wa?^ incidentally t^jcen, and '^ wij| 
said that the bankrupt ou^hf to have ^eep re^an^^^d 
under the judge's warrant ; but I think that a mistake. 
Jhe fourteenth sqctjon ^pipow^fs judges ^q f^BF^ 
hend an(| commit the bankrupt, upqn the certificate 
of the cpmpns^ioners, to gaol, " t^ere iq Remain |]ptil 
h^ she, pr they be removed ^y order of the said cpp^- 
ipi^sioners, or th(B major part of them, by wayranl^ upde^ 
their hands and seals." It seenis to nie that the bank- 
rupt could not have been rems|nded unc^er the judgq's 
Mrarrant ; for, when he was brought before the commis-? 
sioners, the judge's authority was at an end. Thecopi- 
inissipqcrs were bound to detain the bankrupt till he 
Submitted to answer : I do not think the commissioners 
could have acted otherwise; and there is not f^ny 
weight in the objection that the excuse assigned by him 
for not answering should have been set forth on the . 
warrant. No excuse could be admitted for a refusal to 
submit to be sworn. I am qf opinion that there is no 
ground on which this application can be supported. 

BulereAised, 
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BOPTHBY V. MORTQN* JprUit^. 

n^RESPASS against the Defendant as surVeyor to The surveyor 
the commissioners under the WitJiam drainage ""^^ * ^^^ 
act (a) The wrong complained oT was the digging of entitled to take 
a ditch of unusual width and depth, and throwing the advantage of a 
soil, &c. on the land of the Plaintiff, whereby Plain- ""^^^^^l 
tiff's crop of cole-seed was spoiled, ^nd some of his ment of actions 
sheep drowned. The ditch was dug about a year be- ^^^ months 
r I ^1 . n.i_ L ^^^ ^^^ act 

tore the commencement of the action. 1 he sheep were consplained of, 

drownedy and the crop of cole-seed was spoiled, within though it doea 

six months of such commencement. At the last Lirt' ^ *^;^* ^ 

coin assizes, Bvst J., before whom the action was tried, compensatioa 

was of opinion that the action ought to have been directed by the 

brought within six months from the digging of the act complained 

ditch, and directed a nonsuit ; but gave leavft Xq iqpv^ of, or pursued 

to set it aside. Accordingly, ^^Ij^ ^S!?"^^ "^ 

• P"'' the observance 

of which the 
Faugkan Serjt. now moved for a rule nisi to that efiect, «tatui« enables 
upon the ground thj^t the commissioner^ could not on the lan^ 
claim the benefit of the clause, (whiph direct3 that all of others, 
actions against the commissioners shall be brought 
within six months, and not afterwards,) unless it ap- 
peared that they had offered the compensation, or taken 
tb^ othef steps directed by the 91st section {b) pf the 

act, 

(a) % Geo, 3. e,%%, the sum or sums of money to be . 

\b) By the 91st section the paid for the purchase of such 

conimissioners are empowered to land$» tenements, or heredita- 

purchaselandsi&c.and where per- ments, or the recompense to be 

sons shall refuse or neglect to treat, made for damages that may or 

the commissioners are empowered shall be sus^tained as afore, aid, 

to i^ue their warrant to the sheriff and to settle and ascertain in 

to impanel a jury, which << shall what proportions the sum or 

enquire of| assessi and ascertain^ sums so assessed shall be paid te 

tht 



u& 
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1822. 



BCOTHBT 

MoRToir. 



act, which, be contended, must be deemed conditions 
precedent fo the claiming any protection under the act, 
since it appeared by the 94th section (a), that the 
commissioners' right of entry arose only on their pursuing 
the course there pointed out ; in the same manner as 
by the usual provisions of turnpike acts, the digging of 
gravel is only allowed where a proper compensation 
has been offered. 



But the Court refused the rule, observing, that the 
act contained nothing which afforded any ground for 
supposing that, even if the provisions pressed on^ their 
notice had not been complied with, the action against 
the commissioners could, therefore, be brought at any 
unlimited time ; and 

Faughan took nothing by his motion. 



the several persons interested in 
the premises ; and the said re^ 
spective commissioners, or any 
five or more of them^ shall give 
judgment for such purchase-mo- 
nies or recompense so to be as- 
sessed by such juries ; which 
said verdict, and the judgment 
thereupon pronounced by the said 
respective commissioners* or any 
five or more of them, shall be 
binding and conclusive, to all in- 
tents and purposes, against all 
parties.** 

(a) By the 94th section* it is 
enacted, ^ That upon payment 
ci such sum or sums of money 
as shall be agreed upon between 
the said respective commissioners, 
or any five or more of them, and 
the party or parties interested* or 
of such sum or sums of money 
as shall be assessed by any such 
jury to such party or parties, or 
legal tender thereof made* or to 
the principal officer or officers of 



any such bodies poUtic* corporate^ 
or collegiate; or if he, she, or 
they cannot be found* or shall 
refuse to accept such money* 
upon payment thereof to such 
person or persons as the said re- 
spective commissioners* or any 
five or more of them, shall* 
by writing under their hands, 
appoint for the use of, and to be 
paid upon demand, without fee 
or reward, to such party or par- 
ties respectively* the said .respec- 
tive conmiissioners, and all per- 
sons employed or authorized by 
them, or any five or more o£ 
them* shall have full power and 
authority to enter upon the lands, 
tenements, or hereditaments* in re* 
spect whereof such monies were 
so agreed for or assessed, and to 
make use of such lands* tene- 
ments, and hereditaments* for 
the purposes of this act; and 
they shall be, and are hereby in-, 
denmified for so doing/* 
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1822. 

Ford t;. Webb. April ^o. 

J^EBT on Stat. 2 Geo. 2. c. 23., intituled " an act Debt on sut. 

for the better regulation of attornies and solicitors." * Geo. 2. c.2$. 
The sixth count of the declaration (on which alone the golicitor in the 
case turned,) stated, that "the Defendant within 12 Court of Chan- 
months before action brought, did, unlawfully, in his ^^^mauTr of 
own name, act as a solicitor for and on the behalf of T. 5., a bank- 
certain persons, viz. Isaac Howell^ Charles Hare^ and ruptOtbeDe. 
Edward Jones^ in his Majesty's Court of Chancery, (the tpj^g ^ solici- 
said court then being held at Westminstei-f &c. and then tor of the said 
and there being a court in which solicitors had been jM^-^Ja^i.^ ^- 
accustomably admitted and sworn,) in the carrying on of ing proved 

certain proceedings in the said court, viz. proceedings in ^^*' ^^® 
1- r rr» 0.7 7 1 n i • Defendant 

the matter of one Thomas Smithy a bankrupt, for and m (^ot a solicitor 

expectation of gain, fee, and reward, the defendant not of the court) 

then being, nor having been admitted and enrolled a \ ^^^ ^®°" 

solicitor of the said court, or an attorney or solicitor had been in- 

of any one of the courts of law or equity mentioned «jrumenul in 
«' . . 1 ■■ o M -i-ki -the matter of 

in a certain act, &c. intituled, &c." Plea, general ^ petition to 

issue. At tte trial before DaUas C. J., at the West- the Lord 
minster sittings after Michaelmas term last, it ap- the^creditors ^ 
.peared that the creditors of the bankrupt conceiv- of r. S. 

ing that the costs of the commission against Swi^A (which petition 
, , , , _ ,. , , 1 ? i 1 •'ore the name 

had been overcharged, applied to the derenaant, who ^f certain ad- 
was not an attorney, but a certificated conveyancer, mitted solicit- 
to get the bill taxed, and one of them stated that °nfiu"ed^In 
he gave the defendant directions to that effect; the bankruptcy/') 
action was brought against the defendant for actmg as F^yjng 

solicitor in the matter of a petition to the Lord Chan- iion of the 

bill of the 
solicitor to the commission, was nonsuited> and the Court refused to set the nonsuit 
aside : Sembkf that proceedings in bankruptcy are uot proceedings in Chancery. 

Vol. III. R cellor 
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18S2. cdlor to have the bill taxed. The petition, intituled 

^ " *"■' ** In Bankruptcy," was in the name of certain admit- 

^ ted and enrolled solicitors, and sent by them to the 

Webb. defendant in the country, in whose presence it was 

signed by the parties concerned. Dallas C. J. was of 

opinion, that the action could not be maintained, and 

the plaintiff was non-suited, with leave to move to set 

the nonsuit aside and have a new trial. Accordingly, 

Lens Seijt. in the last term, obtained a rule nisi to 
that effect. And now 

Bosanquet Serjt, who shewed cause against the rule, 
mainly relied on the circumstance, that this proceeding 
was not in Chancery, that the petition was intituled ^^ In 
Bankruptey,** not " In Chancery,'* and that if it had 
been intituled *• In Chancery,** the Chancellor could not 
have heard it. Ex parte Lund, {a) 

Lens, in support of the rule, contended, that by pro- 
ceedings in Chancery were to be understood all such 
proceedings as came into the Court of Chancery^ such 
as cases of lunacy and bankruptcy; otherwise much 
business done in the Court would be out of the reach 
of the act : that the Lord Chancellor, therefore, when 
sitting in bankruptcy, was sitting in Chancery; and 
he cited the words of Mansfield C. J. in Collins v. 
Nicholson (fr), " It is now decided, that all proceed- 
ings by petition to the Chancellor are proceedings m 
Chancery.** 

The Court concurred in discharging the rule. 
Park J: observed, that the Lord Chancellor sat in 
bankruptcy under a separate commission; and that 

the 
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the Jttdges who were empawered m sil for tild LcArd iMM^ 



ifdHly 



Chtoeellor^ as keeper of the gteftt seftli (I6uld Jiot tit ili 
bankruptcy^ Michardsan J. added^ thiit thil deelttf^ '^'^ 
atioii) which allied that the defendant had tteted m « tUsMfe 
solidtor in the carrying m of ceftain proeeifdingtf m. 
the Goatt of Cha6tery^ fakd tlot beeb bonte out. 

ttute discharged, (d) 
(tf) 8m st»t4 13 Cirp. $0 C4 S4« M XI »y aad ^« 



Langley t;. Sneyd and Others. Ma^ 8. 

HTHIS ca^ dame befoi^ the Con^ bjr the diredfotl ^. on the 

bt his HondUi' th« Vice Cbtac^lloi*, aiid kf&ii inarmge of 
uiidfeif the feUoWlng dreutostttliee*. ^ ^^^ 

|)ropcrty to 
tbt use of himself for life i iNsmaioder to tile use of ii.« hie daa^ter^s intended 
husband, for life ; remainder to the use of C. for life ; remainder to the use of the 
sons d# the t^arriage iticc^ssitety in uil * tetndlfider f6 the ttse dt fhfe daughters of 
the marriage fit ttnaots in coiDmu n id tail i ranrstott 10 tki lae of ^. A. 
afterwards, on his death» devised all his property* not before settled^ to the use of 
his widow for life ; remainder to the use of 6, for life ; remainder to the use of 
C» fdrUt^l r§mdiidei^tD Iheuse of thek W6tki svtfeMt^y ill ttfli (Itibject to a term 
for the provision of youAger children |) reoiainder to the vie ttf the daughters as 
tenants in common in tail ; remainder to the use of C and her hdrs. B. and €U 
aftefwardft IfeVled a fine df stl the befbrd-mfentidfa^ pk-emises to thi hse (subject to 
the uses in the sMtlement and will mentionid^ ef lUeh penoa As €.9 by will in 
writing, or any writing of appointment purporting such will to be by hier signed, in 
the presence of, and attested by three or more witnesses, should appomt; (which 
vfiiU ctt Writing of &|»poimitieiit id ilatUM df a wiib C* itbtwithitMidSt)g^ her coverture, 
was thereby empowered to make») and, in the mean timei luid fo^ want of such 
appointment for the whole or any part, to the use of C. and her heirs. C having 
survived B., by whmn the hid no issue, married jD., whom she abd survived, and 
then died, leaving^ J?t an only son by X). To this seti C# in 18191 by an instru- 
ment purporting to be her will, signed in the presence of, and attested by three 
witnesses, left all her r^al estate in fee, the instrument containing a provision 
thtt the pioperty should go over t6 C'i aislSr ifl cfeiS of JSJa dyhig in C's lifetime. 
E. shortly afterwards died a minor, intestate and without issue: H#ld, z« that the 
instrument executed by C. in 18 19, did not, as to the estates comprised ia the finei 
op^ftite t» aH eKCteatM of C/s ^oWi^ HE ipfNi^tHMt, but is a dIfiVlse by her by 
foice 4i her iattmtr *i Thtt £. tmkhf 4»mm frma hk aMdnr, and-not by 
purchase. 

R 2 Inden- 
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1822. Indentares of lease and release, and settlement, 

bearing date^ February 1777, were executed by and be- 
tween WiUiam Baayer of the first part; Thomas Ley and 
John Goodmn of the second part; Moreton WalhouieBni 
Arthur Bamyer^ brother of the said WiUiam Bawyer, of 
the third part; Edward WaUiouse Okeaoer^ only child 
and heir apparent of the said Moreton Walhause^ of the 
fourth part ; and Margaret Baixyer, daughter and only 
child and heiress apparent of the said WiUiam Baayer^ 
of the fifth part; whereby (after reciting that a marriage 
was intended then shortly to be solemnized between the 
said Edward WaUiouse Okeover, and Margaret Bamyer^ 
by the mutual consent of their respective fathers, and 
fiirther reciting a settlement made by Moreton WaUumse^ 
in prospect of the marriage^ and providing for younger 
children,) WiUiam Bcm/er (in consideration of the in- 
tended marriage, and of the settlement and conveyance 
so made by Moreton Walhouse, and for settling and con- 
v^pig the manor, &c« thereinafter mentioned to snch 
uses, &C, as are hereinafter mentioned, and for making 
a provision for the said Margaret Bcnsjyer and the issue 
of the said marriage,) did grant, 8cc. to Thomas Ley 
and John Goodmn, their heirs and assigns, the manor, &c 
therein particularly mentioned, to hold the same unto 
Thomas Ley and John Goodwin, their heirs and assigns, 
to the uses thereinafter mentioned, to take efiect from 
the solemnization of the said intended marriage, viz. to 
the use of WiUiam Bawyer and his assigns during his 
life, without impeachment of waste-, remainder to the 
use of Thomas Ley and John Goodwin, and their heirs 
during his life, in trust to support contingent uses and 
estates; remainder to the use oi Edward Walhouse 
Okeooer and his assigns for the term of his life, without 
impeachment of waste ; remainder to the use of the 
said trustees and their heirs during his life, to support 
contingent remainders ; remainder to the use of Mar- 
garet 
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garet Bciesyer, his then intended wife, and her assigns 1822. 
during her life, without impeachment of waste; re- 
mainder to the use of the same trusteed and their heirs 
during her life, to support contingent remainders ; re- 
mainder to the use of Moreton Walhouse and Arthur 
Bawyevy their executors, administrators, and assigns, foi* 
the term of 500 years, without impeachment of waste, 
upon certain trusts therein mentioned, for the raising 
portions and maintenance for daughters and younger 
' sons ; remainder to the use of the first and other sons 
of Edward Walhouse Okeover, on the body of Margarets 
his intended wife, to be begotten, and of the heirs of 
their respective bodies successively; remainder to the 
use of the daughters of Edward Walhouse Okeooer\ on 
the body of the said Margaret to be begotten, equally as 
tenants in common, and of the heirs of their respective 
bodies, with remainder or reversion to the use of WiUiam 
Botsyer for ever. 

Soon after the execution . of these indentures of 
February 1777? the marriage was solemnized between 
Edward Walhouse OJceooer and Margaret Botsyer. 

Afterwards, WiUiam Bomyer duly made and published 
his last will and testament in writing, dated September 
1780, whereby (amongst other things) he devised to 
Thomas Ley i^nd Arthur Bowyer^ their heira and assigns, 
all and every his real estates whatsoever not settled on 
his daughter's marriage with Edward Walhouse Okeooer^, 
except certain estates therein mentioned, subject to the' 
payment of such part of his debts as the estates so 
excepted should fall short of paying, to the use of his 
wife, Christiarm Bowye7\ for the term of her life, without 
impeachment of waste in lieu of dower; remainder to 
the use of his son-in-law, Edward Walhouse Okeooer^ for 
his life, without impeachment of waste ; remainder to 
the use of the same trustees, and their heirs during his 
life^ in trust to support contingent uses ; remainder to 

B 3 thf 
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1M9. ih^im q(W daughter MfH^r0t Qi^&oer, w% 1>f £#» 
'gKfrd Wnttoifffi QhoQ^'p £>r hf»r lifi» without ippe«piii« 
9Kai$ of v^te i rem»ixMle|: tQ tt^ u«« of the same tn(ft9«9 
u4 th^r h«ira during her lif<^ ip tru^t to 9u{q|ort w^ 
ting^t usea, i|»d (rpip wd mipediat^ly aft^ her d^gwi^ 
(mbj^t ta apd oh^rgedi and ch^ge^hl^ wi^ the «Hii^ 
of 7500;^ pi^^^ble tQ th^ daught^, younger spo^ oir 
jowiger »pn of Mmr4 WaUmsfi Ok^aoery by jl|<zrggF«f 
hi« vifff) tQ tb^ m^ of th« fir$t wd Qther «Qn» pf .g^ 
mr4 VHiltoif^ Qk$(xf^, on the body of M»rafvr^ W 
wifi^ 9»d the b§iins of th?ir badif9 Teipe<^tivdy, $i«ci^<( 
liv^y i rejoaipdfF to the h$p of the daughtert fi^Mi^tmd 
Wf^lhofm OkioofTi on the body of Marg^rt hU YriGh 
9gqaUyi wd .(h« heifa ^ th«ir ir^pf^tive bpdies a« 
(QP^ntft IP com^moiH ¥iith r^qudodeF to the v%9 of hi« 
d9ughti^r» A(«fr^#r^^ CMr^^^, h^v h^irs wd iM»«igii9 

WiUiam Bcnpyer died in the same year without h Wiflg 
revoked or rfler^d bis 9^id wiU% 

Au indenture, dated thQ Hth Orfoft^, 1786^ ^tP 
made wd ^lie<;ut^d ^jr ^^ bi^tWQ^ ^war4 Wa^^»m 
Qkeipmr wd M^gor^t his vfife^ of ^ho 00^ j^t, »nd 
J[ofm S^^di qH the, other parti wbeireby (^fter r«iQitip|f 
the indeptures of lea^^e and rele^e ftnd settlement of |3e6- 
rt(a>3/ 1777, and the said mwri^ge «pd wiU oC fR<?ii»« 
So^^% and the death of WW^m Bqn^ex^ and thitf 
Christifma Bcufssf^ wft§ then livingj ^nd that M'wri 
Walhouse Oke(y^er bad not any issue by Margarei his 
wife ; and ftkP reciting, that Edward Wdlkofise Ojkeoscaer 
. and Margaret his^ wife^^ had cqpsented £^nd ^r^edi th%t 
the reversion apd remj^inder ip fee simple e^J^^^t^nt, otO. 
the determir^ation pf the e^tfites for Ufe ofMrntrd Wah 
hxme Okeaoer and Movgar^t his wife, wd, in def«iul<| of 
issue of their bodies, of ^nd in the wwor, apd tbo 
several other hereditaments wd jvewises (jompri^ed W 

^he therein pientioned ind^ntnre of relejgige dnd §ettle^ 

ment, 
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ineht) Add whereof Margaret Ok^ioir Vtas then ieifidd, iJBIfl* 
by virtue of or under the limitatidnft Contained in the ^^t^jrt 
same itidetiture, and also the reversion 6t retnaindet ift «« 
fee simple, expectant on the determination of the sevemi 
estates for life of Chriktiana Bmyer and E^ard WiA- 
hmtse bkeocer, and Margaret his wife \ and in default of 
issue df the body o^ Edward Walhome Oke&mrf by Mc^ 
garet his trife, and whereof Margaret Okeover Was theti 
sdsed or entitled to by virttie of or under the will of bel* 
late &iher, shdtild be respectively limited^ settled^ MA 
assured, in sueh manner and subject to sucii power of 
appointment by Margaret dkeaver as thereinnfter meU-^ 
fioued; for which purpose they the said JSdtv&rd WdU' 
hmae Okeover and Margaret his wife, had agreed to levy 
sttch fine as thereinafter mrnitioneds) EdiMrd JValhome 
Okeewery for himself and for Margaret his wife, thdr 
heirs, executors, and adrnmistratony covenanted with 
John Sneyd, his heirs and assigns, that they the said 
^dtmrd Walhouse Okeover and Margaret bk wife^ would 
levy a fine to John Sneyd, and bis heirs, of the said 
manor, Sec, in the said indentures of Imse and release 
aiid wilt mentioned ; first, to confirm the sereral usei^ 
ftc. in the said redted indenture, of release and settles 
ment aiid will, respectirely limited, sntect^ent to the ra*- 
mainder or reversnm in fee thereof, respectirely limited 
to the right heirs of WiUiam B&wffer, deceased, and te 
the use of Margaret Qke&per^ ber heirs and assigns for 
erer ; and sufajeet to the siiid sevefral uses, &e. and as 
the same should respeedvely ead and determine, to> the 
^ Ufte of sudi; person and persons, and for sneh eatale avcl 
estate and in sneh parts, diares, and proportions and 
tot such intents and purposes, and subject to such pro-* 
visoes, restrictions, and limitations, as Margaret (Meotxr, 
from time to time,' during h&t lifi^ by her last will and 
testament in writing, or any writing of a|qpcnDtmen<^ 
pu^ortii^ such will tot bd by IfsR signed and phbli(&ed 

Ji * in 




248 CASES n EASTER TERM 

in the pretence of ftnd atterted by tbrae €ir moie GtedQik 
witnesses, (and wfaidi will, or writing of appointment in 
nature of a will, MargarH OkemxTy notwithstanding her 
oorertni^ was thereby empowered to make) should dh- 
lect or appoint, of or oonoeming the said premisei^ or 
of or ooDoemiiig any part thereof; and as* wdl for want 
of such direction or appointment, as in the mean time 
and mitil such direction or appcMntroent should be made 
or given, and likewise snb^ to any sudi direction or 
^ipointment as should be so at any time made or given, 
where the same should not be a complete and absolute 
direction or appointment of the whole of the said pre** 
mises, or of the whole estate or interest therdn, and as 
and when any estate or interest therein, or in any part 
thereof should respectively end and determine, to the 
use of Margaret Okeaoer^ her heirs and assigns for ever. 

Hie fine by the said indenture covenanted to be 
levied, was duly levied in Miduuimas term, 1786. 

Eehoard WalAouse Okeaoer died many years ago, with- 
out leaving any issue by Margaret his wife^ and Christi- 
ana Batofer also died many years ago; and, in the year 
1797, Margaret Okeaoer intermarried with, and be- 
came the wife of, the Reverend Thomas Langley, clerk, 
who died in the year 1808, in the lifetime of Mar- 
garet Langley, leaving issue by Margaret Langley a 
son, Thomas Langley^ and a daughter who died an in- 
fant in the lifetime of Margaret Lan^^ and before the 
making of Margaret Langlei/s will, hereafter set forth. 

Margaret Lan^ ^fo^ at the time of making her 
will hereinafter set forth, and from thenceforward down to 
the time of her death, seised in fee simple, in possession 
of certain real estates, not comprised in the aforesaid 
indenture of the \\\h October^ 1786, and the fine levied 
in pursuance of the covenant therein contained, which 
she purchased after the death of Thmas Langle^y her 
husband \ but Margaret^ at the time of making her will, 

bad 



Lamgley 
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had no estate or interest in remainder, reversion, or ex- ' 1822. ' 

pectancy^ other than as hereinbefore ai|d heremafter ap« 

pears. 

Margaret Langley made an instrument in writing, SuKn), 
purporting to be her will, dated the 25th August^ 1819, 
and which was signed and published by her, in the pre- 
sence of, and attested by three credible witnesses, and 
such will was as follows: ^^ This is the last will and 
testament of me, Margaret Langley, of Snelstone, in 
the county of Derby, widow, made this 25th day 
of August 1819, in sound and disposing mind, me- 
mory, . and understanding ; first, I will, order, and 
direct all my just debts, and my funeral and testa- 
mentary expenses, to be duly paid, satisfied, and dis- 
charged, by my executors hereinafter named; and I 
give^ devise, and bequeath all and every my manors, 
messuages, farms, lands, tenements, hereditaments, and 
real estate whatsoever, whether in possession, reversion, 
remainder, or expectancy, and all and every my house- 
hold goods and furniture, and implements of household 
plate^ linen, china, fanning stock, both quick and dead, 
ready money, and money out at interest in the hands 
of other persons, upon mortgage, bonds, notes, or other 
securities, and all other my personal estate and efiects 
whatsoever and wheresoeyer, unto my well beloved and 
only child, Thomas hangley, to hold the same unto and' 
to the only proper use and behoof of my said child 
Thomas, his heirs^ executors, administrators, and assigns, 
for ever, subject nevertheless to the payment of the fol- 
lowing legacies, which I give and bequeath to the un- 
dermentioned persons, to be paid at the expiration of 
twelve calendar months next after my decease, that is 
to say (here followed several legacies) ; provided always 
nevertheless, and I do hereby declare it to be my will 

and mind that, in the event of my said son departing 

this 
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ISn. tkiB Iifi» in my lifetime, ti^ithout Itavitig lawfttl Is^ne^ all 
my real And personal estntes and effects hereinbefore 
given, devised, and bequeathed to him, shall (subject to 
(1)0 legftcies hereinbefore mentioned) go, dnd I do here- 
by give^ devise, end bequeath the same unto eiid to the 
only proper use and behoof of my dear sisterj Safd^ 
Wdchi of Kve Ways House, Warwiehskire, to her lidle 
lAd aqiarate use, her receipt standing good for receir- 
iHg the eame^ imd to hei^ heirs for ever, equally to be 
dif idid between and amongst them as tenants in cam^- 
mon, ud not as joint-tenants, and of th^ir sevi^i^l arid 
fffipeolive heirs^ executors, administrators, and as^igti^ 
Cmt ever : and whereas I am seised of 6^ entitled to 
variotit estates in mortgage, or subject to redemptibn, on 
pajftnsot of otrtain f^rincipal sums advanced by me, upon 
secwitgr of the sami^ now I give, devise, ^id bequeath 
4U amd evtMry the messuages, lands^ tenements, and bek 
ifidltam^ts whatsoever, whereof I am no seised ot 
entiUeds by way of mortgage^ with their &nd ev€»y ef 
ttlMf i^uftenance^ and all my estate iind tftterMft 
tbertiqi to my friend, Tkwnas Akock, of Chemdlet hk 
beirii executory administrators, and assigns, according 
ta the nature of the said several estates, npon trust and 
to tbe i^tept that he the said Thomas Meoek, bis hrirs^ 
fMCtttco^Sf adrainistraton, or assigns, do and shall, iipen 
pt^ioent vatQ my executors or administrators^ of aueh 
HjiQH and sums of money as shall be due and owing upon 
or in resftect of the said several mortgaged premises^ 
conveys Msi0i>9 end assure the same, with the appurte* 
vm^^m^ unto or for the person or persons wbo^ i^t tke 
^m^ of making sudi respective payments, shall be eii* 
titl^ to the eqi^ty of toedemption thereof, tssA to his^ 
\i^Xr And their hrirs, executors, administrators, or ae^ 
sigiesi according to the nature of the said premises re* 
«peQtlv^; and I do hereby direct, that the monies 
which shall be received for or in respect of the said se- 
veral 
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ymvei mertgageg, ahall go and be paid, and afiplied in 1992. 
the aaane manner as my olfaep peraonal estate hecein* 
b(Bft>re giv^ and bequ^thed; and, laatly, rdohendigf 
nominate, constitute, and appoint my friends, Tifimt Swtok 
JUcmsk, ^ Okeoiae, Siajbrdsihej and James MidiktOenj 
smigeoii, eS Ashboumti execucAr^ of this my last vill and 
tettftin^nt, and guai'dians ^ t)^e pertoii and ef tatQ of mjr 
dear child, Thomas Langley^ during hit miaori^, berala}r 
revoking and making void all former and other wills by 
ma vx^Ah and declaring thia fm\y xm be and eontam my 
Ia|t» Jn witn^s whereof &o.'' 

Mmgam Lmgl^y diod qp the sed of lB§bmm^ 1 Se)» 
at. Mml^tert^ m fwm^y leaving TA^m^ri LmgUsh h^ 
cmlf dM)d a«d heir at l^w, who AvsA at Mofi^eUm^ m 
tka ^?lb iMfVfvj!:, 18^ U w m&pt of the agit pf iMetim 
y«M% W th^v^QUlf^ inttffttata^ Wi&a^lied> a»4 withwl^ 
ifiijie, ly^aYiAg tb§ iUv^e^ «jtata X(ikivA^ ib^ plaii^liJ6& 
bia KMle Md b^ir 9k bur^ (Of iMrr4« pet«^4 i «b4 
iilisajklli tifitmsm and ftr^r^ J?^ ^^IK, tWQ fSf 
the Pefeiftdwt^ bi« Qp-beiv^Mk^s a| Uws <^ j»<ir^ 

Pairt« ^f thei estate vh^eaf Mm§»r^ Lme^ w^ 
aeiiqd t» fe^ dn^ple ii;^ p^si^eft^iop,, ai>d vbiob ri^e |«iv 
ch«j|^ ai^^ tb^ 4^^th (4^ T^Mi<¥ii l^ngl^ W biu^b^nd 
^ ^r^p^id, an4 a.l^ V9^f^ Qf th§ ?^at^ QQm,|Mri9?d in 
tb§ «^id indei^tu.TP of the Hib Ctefo*^* 1786, a^d t^ 
su^ fin^ wero, i^( th^ tvm of M^rg^r^ J^ng^ m^ki^g 
W ^UU V3t ^^^^ to v^riQHs^ pfH*8wa (by ter^Jwi of je«c«| 
9f^ fj^om year to ye^r^ 

Th^ follawing queitionji ver^ subwtted fiaff, the opW 
iMon of tb^, Co«irt^ 

yir#t, Whether tb^ in^trmpe^it, daled. th§ 25tb 4%h 
ff^ 181S» executed by the $aid M(^rgarei Langl^ 
dqe^ 9» to tb« e&tates coipprUed ift the said iad^tnrQ 
of the Utb Qc^io^ar^ 17^6^ i^id the said Rofi^ operate tA 
biw fis |a?k ^^cutioA of ^ power of ^^p^p^ixvwt^ oy »f 
^ ^vise by her by force of her interest. 
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1829. Seoood. If tlie said instrament operates at law as an 

execution of the said Margaret Langle^s power of 
appointment, did Thomas Langla/y her son, take by 
purchase or by descent ? 

Third. If the said instrument operates at law as a 
devise by the said Margaret Langley, by force of her 
interest, did Thomas Langley, her son, take by pur« 
chase or by descent ? 

Lens Serjt, for the PIainti£ Margaret Langley dis- 
posed of her property by virtue of the power of ap- 
pointment given her in the deed of 1786, and her son 
took as a purchaser under this disposition; so that the 
property will descend to his heirs, ex parte paterrUL 
That Margaret Langley acted under the power and not 
with a view to any interest she might have^ independ- 
ently of the power, must be collected from her in- 
tentions, and from the situation in which she was 
placed. Now, by the deed of 1786, it appears she con- 
sented and agreed to acquire a controul over the pro- 
perty, by means of this power of appointment, which 
power was then beneficial, as it enabled her to dispose 
of the property in parts, and during her husband's life ; 
by that deed too, to which she was a party, the remain- 
ders over, in default of appointment, are all limited to 
relations, ex parte patemd. Then, if, as is probable^ 
she wished to confer an obligation on her son, that could 
only be effected under the power of appointment ; for 
his claim as a mere devisee would be mei^ed^in his 
claim as heir at law. Supposing it, therefore, to have 
been the intention of Margaret Ijangley^ that her son 
should take under her appointment, it is immaterial 
whether that appointment was executed by deed or will, 
and whether the instrument containing the execution 
of the power, referred to the power in terms or not. 
Though the instrument be in form testamentary, it is 

th« 



a^ 4 Fes.jun, 63 Z* 

b\ % Burr. 880. z Bt. 187. 

c) Cos, Temp. Talb. 41. 



(d) 6 Rep. If* 
{e) loVes.TiA^^ 
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the intention of the party which must decide whether 1822. 
the instrument shall enure as a will or an appointment. 
Cox V. Chamberlain, (a) The only case which resem- 
bles the present, is Hurst v. Earl of fVinckelsea (b), but 
that case has never been acted upon, the lord keeper 
Henlei/s decree pursuant to the decision of the King's 
Bench having been afterwards appealed against. 

Peake Serjt., for the Defendants. ; First, Margaret 
Ziangley has made a will and not an appointment; 
secondly, whether this be so or not, the act she has 
done is altogether nugatory, so that her son took by 
descent, and his heirs ex parte matemd are entitled to 
the property. Considering the circumstances in which 
the testatrix stood, originally deriving the property 
from her father, and at the time of the disposition in 
question, being possessed of the ultimate remainder in 
fee, the instrument is as much entitled to the character 
of a will, as any testamentary dispositioh made by a 
party having absolute dominion over property. The 
only object of investing her with the power of ap- 
pointment was, that, though a feme caoerte, she might 
dispose of this property as if she had been 2k feme sole ; 
for had she continued single, the power would probably 
never have been created. The power did not divest 
any interest she had before, Penne v. Peacock (c), but 
only enabled her to do more, than as 2k feme caverte 
she could otherwise have done. Now, where an act 
is done by one who has an interest as well as a bare 
power, the act shall always be deemed to have been 
done in virtue of the interest, and not in virtue of the 
power, Cler^^ case((£) Cox v. Chamberlain^ Maundrell 
V. Maundrell. [e) Margaret Lat^ley, therefore, must 



be 
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182%. ^ ^^l'^ ^ "^^^ <^^ ^^ virtue of ber own tiiteN^t f& 
tbe property^ and as she bad no moUte for retorting tb 
the power, die instruoK^t in question must b^ deeni^ 
a will ; if so, the act was nugatory, and her heir takes 
by his higher title of descent* Clarke t. Si^ik (tt), 
Attam V. HOer (ft), Hedger v. Saw. {c) But ^etk if 
the instmmait were an execution of the power, the hdt 
would be equally nugatory, and the heir would take by 
descent, because, aa it had before been shewn, aA act 
shall never take effect under a po^r, where it tnay 
also take efiect under an interest; and Hursi y* Earl taf 
Wtnduisea must still be considered as hamg been de< 
cided on the sound rule c€ law. 

LoM in reply, relied on the supposed intenttoh of 
Margaret Langley, as expressed by the legacies in 
partem paiertumh (though he admitted^ that the charge 
of debts or legacies was not of itsielf sufficient to break 
the course of a descent. Chaplain y. Leraux [d) ) $ and he 
urged that, in cases of ambiguity, the law preferred the 
paternal line^ DougL 778. 

CUr. adv. vaU. 

The following certificate was afterwards sent i 

This case has been argued before us by counsel, we 
half e considered it, and arc of opinion^ 

First, That the instrum^t dated the USth August, 
1819, executed by the said Margaret Jjomgley, does not, 
as to the estates comprised in the said indenture of the 
14th October, 1786, and the said fine^ operate at law as 
an execution of her power of appointment, but as a de* 
vise by her by force of her interest 

Secondly, This questicm does not ari^e. 

{a) Com. ;». i Sal^. a4i. S. C. {c) 3 L^vkz. 147. 
(b) % Str. i»7d. (d) sM.tsf S. 14. 

Thirdly, 
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Thirdly, We are of opinion, that Thomas Langley^ 
her son, took by descent from his mother, and not by 
purchase. 

R. Dallas* 
J. A. Park. 

J. BURROUGH. 

May I4tb» 1822. J. Richardsoi^. 




Dartkall V. Marquis W^iLESiEr. Mbf ^ 

pELL Serjt., on behalf of certain trustees, to whom Where nn as- 
the marquis bad assigned all his property in trust ""2^****-^ 
for his creditors, and who were authorised to con- foranillegafitf 
test improper claims, moved to set aside an annuity inthepay^ 
granted by him to Dartnall and others, on a statement ^gjj^rttion 
by affidavit, in whichj from entries in the books of there must be 
Homird and Gibbs^ the sufficiency of the consideration ^ >ffl^^t ef 

the ClSCtECtii'* 

paid was impeached, and the payment was averred to stances fitim 
have been made by Haasard and Gibbs^ and not by the g^ramer 
Dartnall^ &c. ; but no affidavit from the marquis being 
produced, the Court refused to interfere, observing, that 
the trustees could not state so well, as the grantor, the ^ 
circumstances of the original transaction, and 

PeU took nothing by his motion. 
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May 10. MayNARD V. BrIGHT, 

InCBow^here ^PHE Defendant, who was under terms to plead 

a Defendant issuably to an action for goods sold and delivered, 

nui for that' filed pleas of several matters, (to wit, the general issue 

purpose files ^nd coverture of Plaintiff,) annexing to the plea, a copy 

matters an- ^^ ^ ^**^® '^^^^ ^^ plead several matters which had been 

nexing to the taken out on the preceding day, and upon which was 

^T^?^^ indorsed, that a rule absolute to plead several matters 

niiu indorsed would be served as soon as it was drawn up ; and, on the 

with a notice, ganje day, the Defendant acquainted the Plaintiff's 

thatarule -it . 

absolute to attorney with these circumstances. 

plead several The next day, the time for pleading being out, and 

bTsenred as ^^ ^^^ absolute for pleading several matters not having 

soon as it is been obtained, the Plaintiff's attorney signed judgment, 

Pl^iff ^*^^ on the ground that, till the rule absolute for pleading 

not sign judg- several matters had been obtained, the plea filed was a 

mept as for nullity, 
want of a 
plea, if the 

time for Lens Serjt. having on a former day obtained a rule 

h M • '""^^ ^ ^^^ ^^^^® ^^^ judgment for irregularity, 
before the rule The Secondary now informed the Court, that, al- 
absolute be though there was no decision on the subject, it had 
always been the practice to consider in such a case, the 
filing pleas of several matters with the rule nisi annexed, 
indorsed with the notice of a rule absolute, sufficient. 
\ Whereupon the Court set aside the judgment without 

costs, and said this should be considered as the practice 
for the future. 

Pell Seijt, shewed cause* 
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Ea: parte Hague. May xo. 

JDMAKE Serjt. moved to strike aH attorney off the Attoraey. 

Rolls of this Court, upon the ground that he had ^^^^^ 
some years ago been struck off the Rolls of the Court 
of King's Bench. 

He referred to the rule <Jl Michaelmas 1654 (a)5by which 
it is ordered, that attornies struck off the Rolls of one 
Court for a misdemeanour, shall not practise in another. 

But the Court refused the rule, the contents of the affi- 
davits on which the Court of King's Bench acted, not hav- 
ing been stated, and there being no proof or allegation 
that the attorney had been struck off for a misdemeanour. 

Vaughan Serjt shewed cause against the rule. 

{a) Rules and orderd of the Courts of King's Bench atld 
Common Pleas. 



HaRSANT *0* LaRKIN. Mayiu 

TTHE Plaintiff sued the Defendant in this Court, BytheiJ£>- 

and gave in the following particular of hb ^^fif^ court 

01 requests 
demand. act, %% G. y. 

c. %i^ debts 
under 40x« contracted within the jurisdiction of the court, are to be sued for in 
that court ; by 48 G. 3. ^.51. the jurisdiction of the court is extended to sums not 
exceeding 5/. ; and plaintiffs suing in the superior courts- for sums recoverable under 
either of the acts, are to be refused costs, notwithstanding a verdicjt in their favour. 
But the latter act 'excludes any jurisdiction over debts being the balance of an account 
on demand, originally exceed^g 5/. The Fbtntiff sued in a superior court for 
34A $Sm id,f ascertained by a surveyor, appointed by the Defendant and himself, to 
be due to him for measured work and labour, done within thp jurisdiction of the 
court of requests. The Defendant prpved payments tp the amount of 24/. 18/., and 
the jury estimating the work at only a6/., found for the plaintiff only x/. a/, damages : 
Held, that this was not a case in which the Defendant was entitled under 48 G* 3. 
c. 51. to enter a suggestion to deprive Plaintiff of his costs. 

Vol. III. S 1821. 



«l8 
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18^2. 




1821. Charles Lariin 

May. Three dap* work. 
Measured work. 



to John Harsant. 

£. s. d. 

12 

33 13 1 



At the trial of the cause at the last Maidstone assizes, 
a suryejror, who had been appointed by the Defendant 
and Plaintiff to measure the work as between them, 
said, that on such measuriement, he brought the value 
of the work to 33^ ISs. Id. 

The Defendant proted payments on account, to the 
amount of 24/. I85. The jury found a verdict for the 
Plaintiff, and estimated the value of the work at 26/., 
leaving him thereby IZ. 2s, for his damages, instead of 
the balance of 9L 7s. Id. 

Bosanquet $^t. ovl a former dsy^ upon an affidavit 
(which stated, that at the time of the commencement of the 
above action, the Defendant was not indebted to the Plain- 
tiff in any sum amountiiigtoMs*) and that at the time of 
the commencement of such action, the Defendant was an 
inhabitant of and resident within the city of Bochesterj 
and liable to be warned and summoned for the debts, on 
account of which a verdict was giveti in the said action 
before the Court of Req^e8ts, mentioned in a certain 
act of parliament of the 22d year of George 3d, intittiled 
an act for the more easy and speedy recovery of small 
debts within the city oif Rochester^ and the parifibes of 
Stroudy &c., in the county of Ks^m >• and that tuch 
debt was contracted within the city of tiochester afore- 
said,) obtainied a rule to shew cause why the Defend- 
ant should not enter a suggestion tipon the r6li,"iindier 
the 22 6. 3. <:. 27. ^«.12.^ aad 32 and 48 G,%. c. B\. 
ss. IS and 14. 



By 
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By the i^fh tecUdfa df ^* a s; d; H;; (titc Sbi^t^ 
CdiiH of Hfeqiiesfe adj) It fe batted, tt&t d^tsr titifftf 4d2(i 
conttdcted wfthiri thfe jarisdictioti df th^f cbtift; fttfe te 
be sned fot iii thdt coiirt; 

By the i2d ^ectiott^ ** That nd ffdtidri 8f ^it frf ^y 
detjt Hot amounting to forty shflfltigs, aiid httixig \ipwkm 
df twd sWlHhgs, and rec6*^6raMe hf vf«u6' of thfg ittft IS 
ihe said Coitrt of Requests, ^liall be bf^ouglit ^HSt tihf 
pehdh residing oi- inhabiting Vitliitt the ?aHscfiiti<tt{ 
thei^edf, in ahy of hi^ maje^ty'^ cotirts df r^col'd &i 
ffist0nster bt elset^beref, or iri dtiy coitfti^ v^Hitsd&fer; 
other, than iil the said Coitrt ct Reqdests, and th^^ CHiiti 
Porthiote theteinaftef in^iltion^d, and that lid^tilt Mt&i 
6hall be cothtnetided i4i the' said Coiirt of tlequ^gtS ht 
j)urstiaiice of this act, nor any proceedings ti^iiich diifl 
be had thetdrii shall or in&y b^ retSdv^ or rtmoHiiAi 
by ceHiohiH^ dr otherv^ise, intd any dther cdtrt ^hrfiso- 
eikt, btit that th6 judgment, dettees, arid pf ocefeditfg^ df 
the ^aid Cdtirt of Requests shaft be ffeial and ebA&nAW 
to all intents and purposes." 

By the 48 Q: t.c.Aht. l.i it it eiiact^d, (Hftcfi^ffecSting 
the before ttifehtloned act, ffftd thai ift ¥n9xM gftftiljf 
tfehd to the iftiprovethent ihd encoutagem^t td the 
ttade of the said city of EdtfteSter^ &c. aid <d the H^ 
ceSsdry Support arid protection of iiseful fcredit witftfh 
the sathe, if tfefe powers of th^ Said kci ^efe eitf ended 
to the recd^erjr of small debts not exceeding ^Z;,) 
that Sd itiuch of the said act as confines or resttates 
the cognizance or jurisdiction of this Cotirt bf Rcs^ 
quests ftjr the Said dty attd parishes to atiy debt or 
debts uot Acceding the sum of 40y., should from and 
^fter the 24th Jmnf, 1808, b^ and the sani^ is thereby 
ftpealed. 

By the iSth section it is enaeted, *^ that iiothifag 
iri this act contaittfed shall extend, br bd fcdriSffii^ 
to 6:ktend, so its tb teable the said icbinihisSionei'S 

S 2 to 
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1823'« to deCennine the right or title to any landU, tenements, 
or hereditaments, or real estates whatsoever, or tojadge, 
determine^ or decide^ on any debt where the title of the 
freehold, or lease for years, or lives, of any lands, tene- 
ments, or hereditaments, of any chattels real whatsoever, 
shall be brought or come into question, nor any debt 
which shall not be for the paym^t of a sum certain, 
nor any debt for any sum, being the balance of an account 
on demand originally exceeding 51. ; or to judge, deter- 
mine^ or decide on any debt that shalT arise by reason 
of the occupation of lands, tenements, or hereditaments, 
situated elsewhere than in the said city or parishes, or 
one of them ; or by reason of any cause concerning 
testament or matrimony, or any thing concerning, or 
properly belonging to the ecclesiastical court, or for, or 
concerning any agreement by way of composition, for, 
or by way of retainer of tithes, or for any matter, or for 
any matter sueable therein, any thing in* the said re- 
cited acts, or this act, contained to the contrary thereof 
notwithstanding ;" 

By section Hth, " If any action or suit shall be com- 
menced in any of his majesty's courts of record at West" 
minster^ for any debt not exceeding the sum of 5/., and 
recoverable by virtue of the said recited act, and of this 
act, or either of them, in the said Court of Requests, 
then and in every such case the Plaintiff or Plaintiffs 
in such action or suit shall not, by reason of a verdict 
for him, her of them, or otherwise, have^ or be entitled 
to any costs whatsoever." 

It was contended, that the present was a case within 
the 22 G.3., which indeed contained no provision for 
entering the desired suggestion; but that it might 
nevertheless be entered under that act by virtue of 
the 14th section of 48 G. 3., which expressly referred 
to cases within the 22 G. 3. Though it was admitted, 
that if it had been desired to enter the suggestion 

' under 
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261 



under, die 48 G. 3., the Defendant would have been 
prevented from doing so, by the exception in the ISth 
section of that act. However, there was no such ex- 
ception in the 22 G. 3., and Clark v. Askew (a), Horn 
V. Hughes {b)f and Bateman v. Smith {c\ all decided 
that, whatever doubt there may be as to a debt re- 
duced by set o£P, a debt reduced by payments or in- 
fancy within the sum of 405. is subject to the pro- 
visions of the court of conscience acts ; the authority of 
M^CoUam v. Carr (d) was doubted in Clark v. Askem^ 
and in Fountain v. Young {e) there was an exception 
which took the case out of the act. 



182S. 



Habsant 



Labxik. 



« Taddy Seijt. now shewed cause against the rule. In 
Clark V. Askex^ the original demand was on a promissory 
note, as to the amount of which there could be no dispute. 
In Bateman v. Smithy the Defendant was an infitnt, and, 
therefore^ the greater part of the debt had no existence 
in contemplation of law; but the claim for which the 
present Plainti£F sues, is* not a debt contracted within 
the meaning of the 22 Geo. 3., but a sum due on 
a quantum meruit^ about which there might reasonably 
be a difference of opinion, and which a surveyor ap- 
pointed by the Defendant, found to be quite Sufficient in 
amount to justify the Plaintiff's suing in a superior court ; 
and it is within the exceptions of the ISth section of 
48 Geo. 3. In Horn v. Hughes^ Lord Ellenborough 
seems to think, that if a Plaintiff has a reasonable 
ground for suing for more than 5/., he ought not to be 
deprived of his costs. 



(a) 8 Easti,%%. 
\h) 8 Basty 347- 
\e) 14 Eash 30i« 



«.' 



Taunt. 6o^ 



S 3 



Bosanquety 




vA%fn^^f^i^^i^)9 to sbev9 that « d^mn^ x^imd 

4^ ^|ace ^ in pan m^fUrii^ fff^ 9m^\ t9 iwdyfi .# 
gjpfqiCTn cpo^rpptiQR ; ))^pq|^ ttmt ii^e^Upm^mni 
IP ^«^ft)|te (91^ ^y ibe tbe §019 whicl^ tl^ jiuy iiltir 
jg^^^^ tq p/e ^ff^ 9^4 nQjt t)}e spip wM^b ^ FJdm-' 

as the only reason for r^^jfig 4 f^flge^ODt 

DaH4S ^ J. I Jhinjf rtiat tWs i« |fpt ft Wp !ri4"n 
i)l99m^^^ % stftjijt^ fuid that ^9 WRBpse^ ^^Mf 

Il^pj; 9(;t9 of tjji^ 4^|rijjfiop, the l^>latu)re iutejpjd^ 
te ilfife'^^ eRpogf^geiRpnt P90F pfiPfi^ by prpt^tJiyj 
4WP 8g?|Ps| W Wff reajp of expppie pn ^empfh V^i^k 
VISf ^ .^^ ^^f^P^J W tbe iirferiof pQVfft; \]^gt^ 
fefCi Jfh^ tlje ppgiual ^(^and j^ i|nd^F ^Qs^ t||f 
^gff ?^PJJ4 b? brpBgJit p Jjje jpftfioy ppflft, j^jjd tjiq 
Bftf ty is (pmjtled $9 f syggestion, if c^^ Qq ^jr qps^ 
i^ tte ppurt ^ye. Jb^ I? cle§rly rt« (^, v\m^ ^ 
fiwplj? W.oncy demsijdp QPfSm^Y fiF^atpr Jljan 4%, j|^ 
^» r^^uce^ by pi^yments l^glp^ tlj^f s^w, I forb^ 
^ ent^^i: ijjtp tfeg consjcjeratiop of tbp c^e of a fJ?W^ 
iejfifffid^ reduciblp bjr setrpff ; but t}iere ^rp ^i^y gg- 
gjpte iji wlfiph the cl^im pf a j^rty tp enter ^ $q^9g$fip|) 
under the statute may present itself ^p this (xiqr^ ]Fir^(f 
where a demand greater than 40s. has been reduced to 
less than Ms. by payments on account ; secondly, where 
it may be re^ucibl^ by set-o£P; thirdly, as in t^e pjr^sent 

(a) % WUj. 68. b. (c) % Barnes, %%%. ist cd. 

(^)3f?/*48. 1754. 

C9S^ 
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cas^ \vbere tbei^ is ^ dem^iid for ipefnared wor]( an4 
UbpKrj axKl in which it ni^y have h^ a fi^r qu^tipn 
fpr a jury to decide what is dm^ It seems> ibst^ i9< 
such a c«§e, the jury may, withPHt afly impptatio?i w 
tl^P f^rneps qf tb^ PWi^tiff's procQfdipgs, ^d Ic^ t9 
be due than the sum actually d^Hiapd^d; wdf ^Ub f 
view to the decision on a motion like the present, it 
must be always a qu(^$tion, wb^th^r pr ^q tbe l^j^if Uff 
had reasonable apd probably cau^p. tq Utigf^tf suf b 9 
demand- It is only x^^c^ss^ry, tber^or^ for m^ tq ad- 
yert tq what is laid dpiyi; by 1^9^ E^0!tibQr(ni^inIiorif> 
y. Ht^h^s. " It is unn^,essary |;q if^y lybat w migl^t 
|iftv§ jhpught, if it bad appe^ed that t\^^ Plaiptiff bgd 
a reJ^lJqnabi^ grou^cl for bringing bi9 actip^ fqr WQ?? 
tjian 6^« but tbftt frqn; ti%^ ^bspi^c^ qf a witq^, a\ 
pjthe^ cau^ lyithput bj? deftiiult, bQ |j^4 fr^^^ ^^ RWM?g 
his yhple demand," TJ^is, tjj^n, ^ a ^?e ^fi whicb t|)# 
appears which djd ^f^i ?ppeaf to Jyprd ^%nji(?r^ng^^ 
fpf Tyjbat ^r^ fbe fact^ J>efRr^ the Ci9Hrt» tl^t 0fc^ pj^. 

tiflF performs for the Defendant |¥iiWsi|f gd wqrk, wbic^lj 
according to an estimate by a surveyor of the Defend- 
^fiX'^ own appomtiuept, ^ippupied to a s^ip, wfeich, 
aft^r all tbe paypaent^, yfoxxld hfx^ left a plpar balapcp p( 
fl[)ore thw 9^ di^ tp the plain^jff; aj^d if the Defendant 
'refMsed'tP pay tjjis, wbat rerne^y bad tbp PWptiflT 
buf by suing in a si^pj^ripr coi^rt? Hfi4 Pot a man vbp 
agr(?gd ^irly tq thp yali^atioju pf bis yqfk ^ right to ^^ 
for the amount ^yhicji tbe valuj?r fpttPd to be due? 
But }t has be^n urged, that X^prd EUen^qrou^h speci6e4 
the default pf a witness as ^ rea^pn for refusing tb? 
suggestipn, as if the lo§5 of the Requisite verdict, by 
^n unforesjBen ^cqidi^nt, were the only reason which 
should exempt the plaintiff ftonj losing bis costs. How- 
ever, it may fairly be presumed, tha); JuQxi EHenliprougi 
pientioned tlie default of a witnp^ only, as on^ out of 
pi^ny ipstj^pces, and that ]xe di4 pot Upij the PWptiff '^ 

S 4 e^cemption 
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18t2« exemption to the case of such an accident. Thereforei 

1-^^^™/ withoDt going into the other points, I think there is 

^ suffident on the aflSdavits before the Court, to enable 

If4HUr« ag lo say that the action was properly brought in the 

court above^ and that there is no ground for entering 

die proposed suggestion. 

Pakk J. I am of the same opinion. In the 48 Geo. 3. 
c. 51., that act is said to be passed for the recovery of 
small debts; but when we see by the affidavits, that 
this is not a small debt, but a demand for more than 
S4/L, depending on measure and valuation, how can we 
say it is within the statute; the parties agree to an 
estimate being taken, and more than 92. being due on 
the balance, diere was surdy a suffident reason for re- 
sordng to the superior court, and a cause of contest 
which could not with propriety be submitted to a 
court of conscience. Horn v. Hughes is rather in fa- 
vour of the Plainti£F than against him, according to the 
language of Lord EBenborougk. 

BuBBOUGH J. In aD these cases much must be left 
to the discretion of the Court, upon the fiu^ts as they 
appear in evidence. The. intention of the l^islature 
was, that the suggestion as to costs should be applied to 
cases where there was a clear demand for less than 405. ; 
but if we look at thf &cts of this case^ we can have no 
doubt that it is not one of that description. Here is a 
demand for more than 34/., a valuation by consent of 
both parties, a balance struck, particulars of demand 
given, and the valuer ddled; and though, for some 
reason to us unknown, the jury have found a verdict 
for less than the balance, I am satisfied, on the merits 
of this case, that it is not within the act. What Lord 
EUenbortmgh says in Horn v. Hugkes, about the de&ult 
pf a witness, is only put as an instance, and not as a 

limitation 
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limitatiim of the principle laid down by him. There is 1 892. 
no ground for the present application ; and if it were 
necessary to go into it more particularly, I should be of 
opinion that this case falls within the exception of the 
second act, and does not come under the first 

Richardson J. If this application rested on the 
first of the two acts, it ought not to have been reserved 
for a motion, but to have formed part of the defence on 
the trial ; this has not been done^ and the Defendant 
now applies under the 14th section of the last act; but 
the last act did not mean to give the benefit in such a 
case. There is an exception in the 1 Sth section, namely, 
'< for any sum being the balance of an account on de- 
mand, originally exceeding 5/.'' And this ought to be 
borne in mind when we proceed to the 14th section. 
I think the Court ought not to allow the suggestion 
here^ and the rule must be 

Discharged. 
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The Attorney-General and John Milne t;. 
Wilkinson and Others. 

By a deed of 'IPHIS case, directed by the Vice-Chancellor, for the 

i6ai™^M5. opinion pf the Coprt of Common Pleas, was a^ 

(in consider- follows. 

ationof loo/. gy ^^ indenture of feoflTnient of two parts, dated 

feoffees and the September 1st, 1621, and made between Sir Nicholas 

other inhabit- Salter^ Knt,^ Nifholas Bainton^ and Benjamin De- 

^/^^andofa ^^ of the one part, and fourteen feoffees therein 

free school for named |^nd describe}!, of the Qfher part^ Salter^ Bain- 

r?!'5° ^ ton, and Decrawy as well in consideration of lOOi^, paid 
held for the <- 'z^'t * 

instruction of by the fourteen feoffees, and the l^sidue of the inhabit- 

the children ants of the town of Ertfield^ in the county of ^iddlesexy 
of Bnfieldi) ^ ^ consideration of a free school, for ever, to he held 
granted certain 

lands to fourteen feoffees, to the intent that they and their heirs should pay 20/. 
a-year out of the rents towards the maintenance of a schoolmaster for such school, 
and the residue for other purposes^ provided that no act concerning the lands or their 
rents should be done, but in a vestry, or meeting of the feoffees, and ten at least 
of the inhabitants of Enfieid^ which should be vestry-men, and not feoffees, in a 
vestry to be held by them in a chamber over the school, or in the vestry, situate in 
tiie parish church, upon public warning, to be given in the church the Sunday before 
tiie meeting. Schoohnasters were to be elected in this way vrithin three months 
after every vacancy, and were to give a bond to three feoffees to resign the appoint- 
ment upon half-a-year's warning by the feoffees, or any of them, so it were with the 
consent and agreement of the feoffees and vestry-men, or the most part of them, 
which should be assembled in a vestry or meeting, to be held as aforesaid, so 
always as at least ten of the vestrymen which were not feoffees should vote at 
the holding of the vestry. Two feoffees were to receive the rents, and account 
for them the Sunday after the receipt, at a vestry, consisting of the persons before 
described, and held and convened in the mode before mentioned* When the 
feoffees should be aU dead but five, four, or three, at the least, or gone to live out 
of the parish, the survivors were to enfeoff fourteen others, of discreet and wealthy 
men, then inhabitants in the parish, to be chosen by the vestry-men of the parish, 
or the greater number at a vestry, to be holden in the manner before described : 
Hehl that, in the execution of the power of removal of the schoolmaster, the votes 
were to be taken per eapttOf and not according to the provisions of 58 G. 3. r. 59. 

for 
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-Ks/^/^ grgnt^ ^d <^6pr»e4 to tb^ fcurteeu ferf- ^^- '^ 

sfjribfi^i ItQ b»¥fi r4 tP b»W to tbw, tbelr h^}T§ ^nd V* 

a§sigu^5 tP *be usp qf tb«ni, tbeif beirs ^d wsignp for Wiuoxaow* 
ey^r, pQ pppd^}p|j of perfoy^iing (b^ iotentipps i^xpr^g«4 

e^iJttt^d by fb^ ^am^ P^rti^^ ai|4 be&pPg th^ wne d^t^ 
\fit^esj|edf tb^t tbp iijtpnl; pf tbP 4ee4 Pf feoffp^t uqtp 
tb^ miex^xfi W»Wedt WfWb tbftt rtie w4 ftoffe^p ^4 
% SHrirJ^firs ftf tb^, ^Qjdd ficQP tifPQ to tim^ tb^ncer 
fpfljh fpr /qK^,,p^y 304 p-year pf tbe y^te ^nd profit Qf 
tb@ te^df a|i4 t^n^gpts m^n^ipnud 4n |h^ d^ of $sl!i8^ 
in«»|;, for ^4 tftWWd^ ibe w^ifitewwc^ of $ te^medi 
iS§et, ^ pftfpp^te?>Mcbpaln*9Stei'> te l^p. /^ fme?§^pis 
f()r tbe tpax^bkig agd mtvwtmgQ^ tbe 6hUd9:§n pf aU 
4i^ feh§b}tept| 1^ tb? p#f l?b pf ^B^^^j i^ tb<? jn^HTTbuUt 
spbPfil tbe??, and ibwld di^po^e pf ail the ^mdu0 bh^^ 
<^^ {q§ 4D4 tpwacd^ tb? r^iffpf poor orphans, and otber 
PQOP iin^ tep^^tent; peppk qf tfe^ pwisb of Sf/?^* fei? 
tb^ tirn% t:i$in^ aqd tp «^7.»tb$r 1^ wd . cbavitabte 
Tiji§^ tp bfi dpi^p afid per%5ftfd mthm tb<^ gprisb of JEn- 
^d (^fPSPt sQ roiidii tb^i:€pf as ^m\d b» ^ffici^nt <p 
pay TOd 4i?^ftPg^ A? quit «??its, and ^l otbf^ r^p^is^f, 
tflggtbey witb ftH mch Pthf« charges and ^^p^eii aft 
sbq^ld fr^pi tiine to tinig tb^nggfanh grpi^ to be du^ apd 
pasable,) witb t\kk intmU immmg^i opd fnli agr$^snt 
biiwaap ftU tb« paftie§, tbat th^ foqffe^ 99^ thm heir% 
aj>4 all Qtbers ivho th^^afts^r shpftld ba feglfe^ qf tba 
pr^fni^^i aiHl ^ic bQir$ &i¥ tb^ tipia b#in» ^boMld 
iw)t 4p my mU ^^c, fson^jejsning tb^ ^ds and leftg, 
iQWts ^pptoiQ^d in tfei d«^ of f««iSbie«t pr tbs 
raRtPj i^WSj 9«? prPpts tbaCfiP^ brt ir a \i^p^y pr 
na^Qtijig pf tb^ fepfife?«i md \m *t tl^^i le^t pf tbe io- 
habit»itft pf (be §aid P«li§h 9fSnfia4 fpV tb^ tini^ b^infti 

whiob 



WiLXINSOK, 



268 CASES IN EASTER TERM 

1822. which should be vestrymen in the said parish, and not 

. " SeoSees^ in a vestry to be held by them in the chamber 

Attorney- . . 

GsNERAL over the said new built school, or in the vestry situate 

V* in the parish church of Efifield^ upon public warning to 

be given thereof in the same parish church, upon the 
Sunday^ in the forenoon, next before such meeting or 
vestry, the warning to be given immediately after the 
end of divine service and sermon, if any there should 
be; and the said parties did, by their mutual and 
general agreement, choose Richard Ward to be school- 
master, to teach the children of all the inhabitants 
of the said parish, being or to be scholars in the 
said free^school, at and for the yearly wages aforesaid^ 
to be paid as aforesaid; and that whensoever the said 
Bickard Wardj or any other who should thereafter be 
schoolmaster of the said free-school, should be dead, 
avoided, and put away, or departed and gone^ there 
should be^ within three months thence next ensuing, 
one other meet schoolmaster, elected to teach the 
scholars in the said school, in form aforesaid, so as 
the said fireeHschool should not, at any time there- 
after, be unprovided of a meet and competent school- 
master, by the space of three months together at 
any one time. And the further intent and meaning of 
those presents was, that the said Richard Wardj and 
every other person which should at any time there- 
after be elected and appointed to be schoolmaster of the 
said school, should, before he intermeddled to be school- 
mtister, ent^r into bond unto three of the feoffees for 
the time being, in such competent sum of money as the 
said feoffees and vestrymen, or the greater number of 
them, should appoint, upon condition to depart and give 
over from being schoolmaster of the said school, and 
also to yield up in peaceable manner the possession of 
the house appointed for his habitation in Enfield afore- 

saidi 
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saidy upon half one year's warning, to be given unto 1822. 

him by the said feoffees, or any of them, so it were with . . ^ ~ 
/ ' . ^ » Attorney- 

the consent and agreement of the feoffees and vestry- General 
men, or the most part of them for the time being, ^* 

which should be assembled in a vestry or meeting to be 
held as aforesaid, so always as there should be, at the 
least, ten of the vestrymen which should be not 
feoffees, vote at the holding of the vestry in which the 
putting away of any schoolmaster should be determined j 
and also, that there should be yearly and every year, 
for ever, by the greater number of the said vestry- 
men for the time being, in a vestry to be held as 
aforesaid, two of the said feoffees (for the time being) 
appointed to be receivers of the rents, issues, and profits 
of the said premises, and none others, for one year 
thence next ensuing, which said . receivers should not 
detain or keep the same, or any part thereof, in their or 
either of their own custody, longer than the Sabbath- 
day next after the receipt thereof, upon which day 
they should cause warning to be given, of a vestry in form 
aforesaid, to be held in the afternoon of the same day, at 
which vestry they should bring with them all such money 
as they should have received, and so much thereof as they 
should not then and there disburse and pay away, by and 
with the consent of the feoffees and vestrymen of the said 
parish for the time being, of the greater number of 
them, so as there be present ten at the least of the 
said vestrymen which should be not feoffees, the said re- 
ceivers should forthwith lay up in the storehouse of the 
said parish, &c. Then foHowed a provision, that if any 
of the feoffees quitted the parish, they should release 
their interest to the feoffees who remained there. 

And further, also, it was the intent of the said deed, 
and the agreement of all the parties to those presents, 
when the feoffees in the said deed of feoffment should 

be 
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1622. be all deceased or gone to di^ell out of tbfe pkrhk df 
^ ^ ' Mnfield^ except five, four, Or three of them at the left^f^ 
Gen£eAl ^^ ^^ said five, four, or three so survivitlgj abd lil- 
«»• habiting the patrish of Enfield^ within one quartcff of 

™^^' d-year then next following, tpon reasbnable rtqdest atiA 
at the costs ot the said five, four, or three stirvivhig td b6 
paid out of the revenues of the said pretnisei^,' shdttld 
ttake one other deed of feoflment, by which they shdnld 
enfeoff fotirteen other persoiis at the least, of fllscreet 
and wealthy men, then inhabitants in the said parish, 
to be elected, tiominated, and chosen by the vestr^m^ti 
bf the same parish for the time being, or the greater 
number of theni, at a vestry to be held, upon (Ittblib 
warning to be ^veii as aforesaid for the fadldhig thef 60^ 
of and in the said lands and tenements, with the af^ 
purtenances, in such like maimer and form^ and to the 
like intents and purposes In sill respects as In ih& said 
deed of feoffment and in that schedule vrere express^. 

Livery of seisin of the several hereditaments and pte^ 
mises codiprlsed in the aforesaid indentttte, was dtAf 
given to the several feoffees therein named^ and the D^ 
fendants In this' suit are the present fedfiees 6f die itid 
charity estates. 

In the month of Jpril, 1791, the Plaintiff, JoH 
Milne^ was duly elected and appointed td be master of 
the Said free-school, and upon such appointment he 
gave a bond to resign that office, as directed by the 
schedule annexed to the Said indenture of feofBnent. 

Hie question referred for the opinion of the Jndges 
of this Court was, whether, in the execution of the 
power of removal given by the said schedule annexed tb 
the said indenture of feoffinefat, dated the 1st Septernb&^ 
1621, to the feoffees of the charity estates and teStry in 
the parish of Enfield, the votes are td be takdn per 
capita^ or according to the provisions of the act of par- 
liament, 
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liament, passed in the 58th year of the reign of his late 1822. . 

majesty, King George the Third, intituled, « An act ^^^^^ 

for the regulation of pariish vestries." OtmmAL 



if. 



'iyttfla?*Seijt, for the Plaintiff the votes are to be ^°^^^- 
taken per capita. The 58 Geo. 3. c. 69., applies only 
to parish vestries, convened for the purpose of regulat- 
ing the rates, and not to assemblages of trustees, such 
as those described in the schedule of this conveyance. 
Those trustees assemble, either under a special usage, 
or under the provisions of the founder's deed; if under 
the former, they are excepted by the act; if under the 
latter, the voting according to the provisions of the act, 
would have a tendency entirely to alter the property 
settled by the deed. 

21u% Setjt, eontrd. From the language of the deed, 
— the injunction that the vestrymen should attend, — - the 
circumstances that all the parish is interested in the pro- 
perty conveyed by the deed, — and that the consideration 
moved in part from the parish, it seems to have been 
intended, that the meetings for the regulation of this 
property should be parish vestries; if so, they must 
be regulated by the provisions of the late act ; and > 
those provisions would not tetid to alter the property, 
but would merely affect the manner of conducting the 
meeting. The description of persons to be appointed as 
feoffees under the deed, are precisely such as would be 
parish vestrymen. Gibson, 219. 4 Bum's Ecclesiastical 
Lms), tit. VeUry. The special usage mentioned in the 
act can only refer to a legal usage of the date ofltickard 
the First 

Hidlock, in reply. The word vestrymen, in the deed, 
is only a word of description, as to the sort of persons 
who should be associated mth the feofiees, and affords 

no 
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no indication that the meeting was intended to be a 
parish vestry. The special usages refisftred to by acts of 
parliament, are seldom confined to strict legal customs, 
but include others generally known, such as husbandly 
customs, many of which could scarcely have existed at 
so early a period as the time of Michard the first 

Tlie following certificate was afterwards sent 
This case has been argued before us by counsel ; we 
have considered it, and are of opinion, that, in the 
execution of the power of removal given by the schedule 
annexed to the indenture of feoffinent, dated the 1st 
Aoy oi September, 1621, to the feoffees of the charity 
and vestrymen of the parish of Eiyidd^ the votes are to 
be taken per capita^ and not according to the provisions 
of the act of parliament of the 58th year of the reign 
of King George the Third, intituled « An act for the 
regulation of parish vestries.^' 

R. Daixas. 
J. A. Pakk. 

J. BuRROUGfi. 

J. Richardson. 



May 15. 



Coster v. Meeest. 



T^AUGHAN Seijt had obtamed a rule nisi for a new 
trial in this case, on an afiidavit which stated, that 



Where it was 

sworn that 

hand billsy re- 

fi«J««J>«^t^« hand-bills reflecting on the Plaintiff *s character had 

character, had ^^^^ distributed in court at the time of the trial, and 

been distribut- had been seen by the jury. 

ed in court, 

and shewn to the jury on the day of trial, the Court would not receive £rom the 

jury affidavits in contradiction ; and granted a new trial against the Defendant, 

though he denied all knowledge of the band bilb. 

Lens 
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Lefis Serjt, "who shewed cause against the ralei offered 1822. 
aiBdavits from all the jurymen, that no such placard had 
been shewn to them, and though he admitted, that, in 
general, affidavits on the subject of the cause could not 
be received from a juryman ; yet he urged, that, as in 
the present case no answer could be given to the Plain- 
tiff's statement except by such affidavits, they ought to 
be received. 

But the Court refused to admit the affidavits, thinking 
it might be of pernicious consequence to receive such 
affidavits in any case, or to assume that a jury had^ 
be^ unduly influenced; and though the Defendant de- 
nied all knowledge of the band-bills, they made the 
rule 

Absolute. 



Clarke and Another v. Yeates. -% i/- 

nrWE, Defendant being arrested for 54/., on the 1st of 0(?- The Defcnd- 
toberlast paid into the handsof the sheriff's officer 64/., !SstedJ^J 
under the statute 43 G. 3. c. 46. s. 2. {a) The sheriff's under 43 G. 3. 
officer signed and gave a stamped receipt as foUows. ^^'JS.^J^*' 

Clarice and DimsddU v. Yeates. ^ (^^^^^ 

,10/. was more 

Received October 1st, 1821, of Mr. James Yeates^ 64/. than sufficient 
for debt and costs in the above suit *« cover the 

The «<»^) «"^ 
infonned the 

Plaintiff's attorney that he should reclaim only the surplus which might remain after 

payment of debt and coste ; the PlMUtiff's attorney, on the sherifTs omitting, after re- 

questy to remit the money, proceeded in the action, and incurred further costs : Held, 

that the Defendant was not liable to pay the costs so incurred after the arrest. 

(a) By which it is enacted, within those parts of the United 
« That all persons who shall be Kingdom of Great Britmn and 
arrested upon mesne process, Irehnd ca31td Bnglmd znd Ire^ 

Vol. III. T /««* ' ' 



m 



i8fi. 
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Tir^ Defendant's uttcMniey Uien iiifermed the Plain- 
tifis' attorney, that the money was in the bands of the 
idieriff, and that the Defendant did not mean to make 
any claim, except for the sttrplai which might remain 
tfftor payment of debt and costs* The Defendant's 
attorney said the costs would be about 4 or 52., and they 
did hot attiOttnt to more np to the time of die arrest 

The Plaintiffs' attorney immediately wrote to the 
ttnder^heriff, r^uiring him to remit the debt and Costs 
to the amount of 60ii. 6i. 7<£ The under-sheriff ohiitting 
to do this» and the money not being paid into court at 
or before the return of the writ^ the Plaintiffs', attornej, 
on the first day of Miduxelmas term» filed a declaratic»i 
de bene esse, and gave notice thereof. In the same term 
he moved the Court to compel the sheriff to pay in the 
money, which was done in Hilary term last, when the 
money was taken out of Court in the usual course. The 
Plaintiff' attorney having then taxed his costs, which 
amounted by the allocatur to 30/. IO5. 6^«, demanded of 
the Defendant 24/. 3s^ in addition to the sum of 64/. 
already paid. 



Pell Serjt. now moved, that all further proceedings 
in this cause should be stayed, the debt and costs in the 
action having been paid on the 1st o( October, 1821. 



landt shall be allowed^ in lieu of 
giving bail to the sherifll) to de- 
posit in the hands of the sheriff, 
by delivering to him or to his 
under-sheri£ or bther officers to 
be by him appointed for that 
purpose, the sum indorsed upon 
the writ, by vutue of the affida- 
vit for holding to bail in that 
action, together with loL in 
addidiQii to todi fum, to an- 
f^irer ihe oostt Whkh may accnie 



or be incurred in such action up 
to and at the time of the rstom 
of the writ ; and also snch fur- 
ther sum of money, if any, as 
shall have been pcdd for the tiag's 
fine upon atiy original writ, and 
shUl thereopoa 'be discbin^ 
from inch antst ai to the action 
in which he, she, or they shall so 
dq>osit the » sum indoned 

on the wriu*^ 

^Vaugkan 
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Faughan SerjL shewed cause in th/e firit ip6tw«9i 6<m- li>^* 
tending, that when tlie sheriff omitted to rewt tbe 
money, the Plaintifis were obliged, with a view to tbnir 
own safety^ to take the course which bad been pursued* 
and urged that the statute never . proposed to make a 
Plaintiff suffer for the sheriff's default. 

But the Court thought that, uuder the statute the 
Defendant could not be permitted to suffer^ after having 
paid sufficient to cover debt and costs up to the time of 
his arrest I and they made the 

Rule absolute^ (0) 

{s) See TUd^s Practice, p, z^i. et seq. 6tb edit. 



Gwi^tr, Executor of Holland t;. Lord Maj 17. 

Palmerston. 

^$SUMPSIT brought by the Plaintiff as executor pf An action docs 
Christopher Holland, deceased, against the Defend- ^u?|i*^£r 
ant ; the first count of the declaration stated^ that the by individuals 
said Christopher Holland had been one of the esta- for «"m8 
blished clerks in the war office, and, before the time of pubHc'officer 
the promise mentioned in the first count of the declar- he is authoris- 
ation, had been permitted to retire firom such office, and ? *^ ^ , 
as such retired clerk, had been allowed, and was duly L may have 
entitled to receive from the public monies of the «^civedthe 
united kingdom, the sum of 200/, in each and every cabletoAat 
year, as a compensation or retired allowance for his purpose : 
services, as such clerk as aforesaid; that the De- "^"'^^^e- 
fendant, at the time of making such promise, was the jumpsit does 
secretary at war, and, as such, was at ihe head of the said °^ ^ against 
war office; that the several sums of money necessary for at war by a 

retired clerk of 
lie war «lBce fair hit Miited a tto#>s fc?t» a M ie *^ the secretary «t %ar had received 
4tp money applicable to such aUowance. 

T 2 the 
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the pa3nnent of allowances or compensations granted as 
retired allowances, to any person having held any em- 
ployment in the war office, were, in every year, amongst 
I-<*d other sums of money, placed by act of parliament, at 
* the disposal of the secretary at war for the time being, 
to enable him to defray the charges of such compen^^ 
sations or retired allowances ; and 'it was his duty to 
pay them over, or permit them to be received by the 
persons respectively entitled to receive the same; that 
the sum of 200/. (the retired allowance which ChriS' 
topher Holland was annually entitled to receive,) had 
been in the respective years, 1816, 181 7> and 1818, 
(amongst other things)^ duly voted and granted by act 
of parliament, fqr the due payment of the allowance 
to the said Christopher, as such retired clerk, and had 
been, and was in the same years respectively placed by 
act of parliament, at the disposal of the Defendant 
as the secretary at war, for and during those years 
respectively ; whereupon, it became the duty of the 
Defendant as such secretary at war, in each of the 
said years, to have paid over, and to have suffered 
the said ChristopJier Holland, to receive the said 200L 
in each of those years. The declaration further stated, 
that the sum of 600/. being due and unpaid, for the 
amount of the said retired allowance for the three 
several years aforesaid, the Defendant, in consider* 
ation thereof, undertook and promised the said ChriS' 
topher HoUand in his lifetime, to pay over to him, 
or to permit him to receive the said sum on request, 
and then averred a breach of the promise; viz. that the 
Defendant would qot pay over to Christopher Holland 
in his lifetime, nor to the Plainti£Pas executor since his 
death, neither would he sujSPer the said Christopher 
HoUand in his lifetime^ nor the Plaintifi^ as executor 
since his death, to receive the said sum", but that the 
same was still wholly unpaid. There were counts in 

the 
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file declaration for money had and received to the use 1822. 
of the testator, and on an account stated. The Defend- 
ant pleaded the general issue, and upon the trial of the 
cause before Dallas C, J., at the sittings for Middlesex 
after Hilary term, 1820, a verdict was found for the 
Plaintiff with 350/. \0s. damages, subject to the opinion 
of the Court on the following case. 

Christopher Holland, the testator, who had heeai 
for many years one of the established clerks in the 
war oflSce, on the 9th March, 1815, obtained leave 
to retire from his situation, and, upon the recom- 
mendation of the secretary at war, and by the authority 
of the lords commissioners of his majesty's treasury, was 
placed upon the list of retired established clerks of the 
war office, with an allowance of 200/. a year, com* 
mencing from the 3d of the same month of March in- 
clusive, the allowance being granted to him with the 
due observance of the statute 50 6. 3. f. 1 17. Holland 
continued upon such list of retired established clerks from 
the said Sd of March, until the 25thof^^giis^ 1818, 
when he died, having first madp his will, ^and thereof ap- 
pointed the Plaintiff his executor, who^ after his death, 
duly proved the will. The Defendant, during the whole 
of the said period, and at the time of the commencement 
of this action, was his majesty's secretary at war. The 
mode in which the compensations or retired allowances 
granted to the retired clerks, are provided for, is 
as follows: estimates are drawn up ^ every year, en- 
titled ^* Estimates of army services," containing separate 
estimates of all the allowances, compensations and 
emoluments in the nature of any superannuation or 
retired allowances, to any persons in respect of their 
having held any public offices or employments of a civil 
nature, and prepared agreeably to the act 50 G. 3. 
<r. 117* The estimates are laid before the Ck>mmons 

T 3 Hou8« 
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HoQseof Parliasidnt, and, after having beeavotodby 
parliainenty the payment of the several sums so voted, 
ape provided ibr by an aot of parliament passed for that 
J^^** parpose* One of the heads of such estimates so laid 
* before, and voted by parliament daring the several years 
of 161#, 1616, 1817 and 1818, was entitled as follows: 
viz. << Great Britain^ for an allowanee to the secretary 
at war, to enable him to defray the charge c^ ecHn- 
pensadons or retired allowances to the following persons 
fermerly eaaployed in his office;" one of the items con- 
tained under that head is entitled as follows : ^* Te 
one vettred established eteric, 200/.," and the persbn to 
whom diat description applied, was the said Ckristephir 
HdOmtuL In this manner^ the sum of QOOL jiad been 
regularly included in the sum voted in each of the sud 
years, and the appropriation thereof provided for 1^ an 
act ot parliament, as the compensation or retired allow** 
aiMib df one retired established clerk, during each of 
those years respectively. The mode in whieh the 
money so voted, is placed at the disposal of the eecie- 
tary at wdr, is as follows. The entire amount of this 
estimates of army services for the cuhrent year is, in the 
first instanpoi imprestBd from the Exchequer into the 
hands of the paymaster^rgeneral : there is a warrant 
issued by the lords of the treasury to the pi^masterf- 
genial, in the fcdlowing form i that is to say, ^' By hit 
Royal Highness, the Prince Regent of the united king* 
dom of Great Britain and Ireland. G» P* i?., Whereas 
the parliament of the united kingdom of Great Britam 
and Ireland hath made provision &r various services 
eonnected with the acpenditiire of his majesty's land 
forces for the year 18 , our will and pleasure thero- 
fpr^ is, that the accompanying establishments of the 
said verviceb do «icoording]|y commence aipd take pbee 
ftwd the 26tb day ei Ikeember 16 , wd centime in 

force 
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£br«se uatil Ibe 24th day of ZHcemfyn- \B , both 4^ys Ifffft 
mj^lupiye, aod tb«t the amount of each pf the said est^r ^^^^ 
blithments b^ Issued a^d applied by the p^ywe^l^i^ v^ 
gfueral of bi«f majesty^s forces, at >uch period*, ai)4 V^ ^Aij^iasm 
«acb propQrtions, as shall frppi time to lime \>e djif eptejd WOTSSf^ 
by bfs m^JQsty's secretary at war» or i^ cpae of bif 
miqesty's fprpes sei^fiug abroad, \}j the o^Scer c^^ 
maading s^cb fprcefi, or by puje pf the comptrp|lei!s ^ 
army wp^oMnits, ip pujn^fiauce of tlje regi^Jatjons p ^ip 
J^ebalf e9tobjiisbed ^ ii* his m«^sty> high t?fe^s^re?^ ^r 
the commissioners pf hi^ n?AJe^y's treasury fo^ the f^VHP 
Im^g, or by ap»y fMSl; of jhe ifi^laiore ; bujt th# no }|/^:^ 
eharge be added thereto, npr eny greater aup he is$ii|e4 
on acpoiint of the #aid es^lii^hi^nts thw is her^h^ 
authorise W eiwh p^rticijlar team WJ*hput being first 
fiprnmimieat^ (to u^ hj^ mftje^P }^sh ^f^wf^r, pr Jhp 
commissioners pf kk mM«#'l tre^ury /^r thp |^/' 
(The warrant here enumerated the varipp spiqs ^ji^P- 
rifi^d fp bp paid, including an item for the superan- 
t^uation an4 rehired allowapC|S% a^ a|sp yarJ^s de- 
ductions not aflFecting the present case :) " and for so 
4pi9g, thii? shall be as veil to the p»ypa*Jer-gg^K|l of . 
the )aad forcesf, 1^ to the compMs^jpflers fpf aifjjitipg 
public accounts, the commissary-general of musters, and 
all pther pierfP»s whom it doth or may concern, a sufficient 
warrant, authority and direction. Given at our court 
^ Pen lion house, this d^y of ^ ^ ^^ ^^ 

year of hfs WSJ^sty's reigp. By command of his Royal • 
IJighpcs§ (the PripAe BegpnC, jp the name and on the 
hehalfrfh^^We^ty/' 

Sigped by three of the I-prds of the tre^suryv 

T^i? warwpt k under the royal si^-manua^ apd 
fo^ntersign^ hy the lords of the tr«^ury. The >ecre- 
f^^ at war grants, from time to time, warrants upon the 
paymastpr^gepersi, for the payment of the sif ms placed 
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1888. by act <^ parliament at his disposal, which warrants 
niwjr ^^^^"^ ^ secretary at war, are in the fi>llowing form : vie. 
«« ** Allowances, compensations and emoluments, in the 

» ^^TLmt ^'^^'"^ ^ soperannaation or retired allowanoes, &c. to 
persons bdonging to the sereral public departments in 
Great Britain. Warrant N. No. To the lUght 
HonouraUe the Paymaster-General of his Majesty's 
land forces for the time being. You are hereby autho- 
rised and directed, out of such monies as are in, or shall 
come to your hands applicable to army services^ to issue 
to Robert Lukinj Esq. or his assign, the sum of U 
being towards defraying the retired allowances of persons 
formerly employed in the corresponding department of 
the war office, for the quarter aiding on the 24th 

the same to be issued without deduction, 
and without other aoccNnpt than such as is liable to be 
rendered under the authority and direction of the 
secretary at war. 

Signed Paimerston. 

Given at the war office this day of 18 .^ 

<< Recrived the day of 18 of the 

Right Honourable the Paymaster-General, the above 
sum. 

Signed Bolbert LukinJ' 

The. paymaster-general, after the receipt of these 
warrants, draws upon the bank of England for the 
amount, and such amount is thereupon, by the said Mr. 
Lukiny first clerk to the secretary at war, paid into Ae 
bank of Messrs. Biddtdph and 0%r, the bankers i£ 
Mt.Lukinf and is entered by them in account with 
the first clerk of the war office: the money, when so 
paid, is at the discretion of the secretary at war, no 
minute of the treasury being necessary to take it out. 
The said first clerk acts a^ ]w cashier in the distribution * 

of 
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of it, and the first clerk or his deputy, signs cheques on 1822. 
Messrs. Biddtdph and Cor, for the quarterly payments J~"" 
of the said compensations and retired allowances in v. 

fiivour of the several parties entitled to them, according ^^^ 
to the aforesaid estimates, or as he may be directed by 
the secretary at war. In thid manner, the entire sums 
voted for the war department,, for the years 1815, 1816, . 
1817 an^ 1818, have been received -by the said Mr. Lukin, 
and by him placed in the hands of Messrs. Biddidpk 
and Cot upon the account, and for the purposes before 
mentioned, and the sqms retained out of the allowance 
to Mr. Holland, upon the settlement of the said ac- 
counts have been since paid by the said first clerk, to the 
account of the paymaster-general at the bank of England, 
The allowance of 200/. per annum was regularly paid 
to Holland, or to his order, firom the 3d March 1815, 
to Ae 24th March 1816, previously to which tune^ 
Holland became embarrassed in his circumstances, and 
in consequence of certain pecuniary transactions of 
Holland, the defendant directed that 50^ a year only of 
the retired allowance should be paid to him firom the 
25th March 1816, and that the remainder should accrue 
as a fiind for liquidating the claims of certain half-pay 
officers, widows and persons on the compassionate list, 
' for -whom Holland had acted as agent Holland remon- 
strated against this suspension of the retired allowance, 
and requested the Defendant to allow it to be paid 
to him, and a correspondence took place upon the 
subject, which was terminated by a letter from the 
Defendant to Holland, dat^d on the 3d February 1817, 
in which the Defendant stated, << that it was quite^ 
impossible for him to authorize any issue to Holland, 
on account of his retired allowance." A commission 
, of bankruptcy was issued against Holland, in April, 
1816, under which he was duly declared a bank- 
rupt, and 'obtained his certificate under the same, in 

the . 
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)S92* tb« SMBtli of Ms '(> ^^ woe yetr. At tfie 4m« qf 

GmLn' ^ de»tb of /MioM lh« sum which w«s iMMned oi|t 

^, . of bU allowance for the purpose of UqiiidadDg tbe ^x^ 

W^ 9siil diumsy after deducliPg tborefrom all the pe^iqeiitf 

wh]i;b bed been made to bim or to bia orders amowtej 

tp 950{r lOf., for the recovery of whkb mm tba a^Uw 

was brought. 

The qiie^^Q for tbe cq^ipfcm ^ the Cogprt. wa^ 
wbethar the Plaiqti^ as ^wutor of Htiimit wmf 
ei|titled to recover tbe said sttui. If tb^ Cpttrt sHoold 
be Q^ tbat opinion, tbe verdiot was tp be a^tei^ fpr f bl» 
Plaintiff fop that amoum; if no^ ^ verdid vas tff ba 
epter^ for (he Pefi^od^t, with Mbeitjr for ^b^ pi^y 
tg iwrq the case into a specia} yerdU:^ if tbe Comrt iibpHld 
sp thio)^ r?gb(. 
Tbei^lf(t was argued ui ^i^ tern^ bift. 

TVi^ fScrjt^ for th^ Plaiptii^^ Tb^ ^s^tim» ane 
ftwo; |st| wb^ther ^ Plainti||r> testator b^ ^ YgDiUtt} iRr 
^r^ i^ tbe s^m 'm dispute; 24, lybetber, ^^ppwilV 
be hfi4 sucb «n inter^est, thi^ a^ioa ^ ag^n^t )bl^ Ofr 
feqd#pU 

|i^ tbe estfo^atess ffoUandf a)tbP»s^ '^^ nai9eJ| is d|Bt- 
i^r^bed as certainl;^ as if be bad beeo nap^^ << T9 mp 
r/ejtired establ^ed /clerk, iOQUf fiDd )^ c^ finds tb^ 
this /app)ies to floJhnd- The acts pf paryaipje»)t fp%y (bp 
saipe descrif^ion; tber/efor/^^ i^ppa the &Qe of tbe ac|; (9} 
pf parliament, and pf tbe estimatesi there w^ tbj# supi 
^plicab^e ^ tbe particular indiyiduaj. Wben tbe esti- 
majb^ are prepared^ ^ decaaod is n^ade by th^ ^ficref^ 
at wary of cer^aifi snips for certain purposes; ^pp^fr 
lian^ei^t haying sanctioned this den^and (he f ui^^ become 
vested ip the individuals to whom thpy are voted, pnd ff 
MQ^ the DeQ^pd^ h^d pp' rigbt tp stop tbj^ ^Upff^^^ 

Secondly, 
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S^GODdIy» this action may be maii^tained 4gAiqst th# 18?S, 
Disf(&ndapt; %he mppey has been appropriated by parljar 
i|)eqt, ^n4 hfts been drawn for by the P^fendant, undpr 
the t^rpis in which i|: w^s appropriated ; it b^s beea p^id 
to him for a specific purposei and be is a mere trut^t^q * 

bplding a given sum of money for 9 given individual ; 
SQ ^ha( this Piainti^ has the same right as ag^nst 
apy o(h^r individual) who may bphl n^qney for hjin. 
Bu( it wiU be ^aidi that the Defendant is secretary ^i 
Wftr, wd as snph pfficer, np aptioft c^ be jpaintaiijp^ 
^ffiiinst hjpi. The ground, bpWfBVpr, upon wfeicb it I? 
contended that public pflScers f^v^ not liable tp ^cUoQ§ 
at the snit of pi ivfite individuals, is pf modf rp intrp- 
dtfCtiont wd thjs ci^se does not fall witbi^.tb#t prJncifi}i^r 
Ift t^fw V. Gottqn (a) Lord /ibft thought ^uch m actip^ 
mWPtainablei though tbi? pther fhr^e Jpdges diffbr(?tf# 
I?^^ Whitfield v. iiprd Z^ JQie^perw^r IJi)^ th.e Court h^ldt 
th^ »p action did pot lie ag2|}nst thi? ppPtma^ter-geperftl 
fpr tb^ apts of the inferipr officer; bwt^ evej> th?F% 
Lord Mamfield held, that tb^ post;master'geli^r^ wpu|4 
be liable for any act of his own. The present, however, ' 
i$ net llie c^^ of ^n {ict dpne by ^ inferipr p%er^ \t is 
the a^ct pf the secretary st war himself, ^nd Qpt an 9ic{ 
dpWB ip the geperal duty of bis dep^rt^J^pt, or ppppec|Ls4 
with the administration of army a0^r«.* 

Vaug^han Sferjt,, for the Defendants Thp n^ppey sopgbt 
to be recovered in this action 414 not constitute ^ ve^t(^ 
interest^ bpt the secretary at war, as ^ public officer, bfj^ 
a rijii^t to control thp payment of it. It would bp of 
al^riping consequenpe if this actipp should be deeme4 
maiptainable, for every man described in the act, even 
the private soldiers of the local ^lilitia, might then sue 

thQ 
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1822. the secretary at war; such actions have always been 
discountenanced, on the ground of public policy. Mac- 
beath v. Haldimand. {a) The fallacy of the Plaintiflfs 
argument consists in his considering the grant as 
Palmerstok. ^ grant to the individual ; but it is not a grant to the 
individual but to the crowi;i. The terms of the vote of 
the C!oi^imons are, " It is the opinion of this committee 
thp.t a sum not exceeding /• be granted to his 

majesty for defraying, &c." The sum is afterwards taken, 
it is true, with reference to persons who are supposed to 
be those who will be entitled to it ; but it is only a mode 
of enabling his majesty to pay these allowances so long 
as he thinks fit. If the person described in the act has 
acquired a legal vested interest in the sum, should he 
die a day after the beginning of the year, his executors 
would be entitled to the whole 200/. y but the party 
here is dependent on the bounty of the crown, and his 
remedy is by petition to the crown or to parliament. 
The case expressly finds that the money is at the di-< 
rection of the secretary at war. 

Taddy, in reply. This is the case of an individual, to 
whom a grant is made of a given sum : where there is a 
general grant, such as the grants for postage, stationery, 
&C., the case is different, and no action can be main- 
tained. If persons mentioned by name in these acts 
must petition the cfdwn for redress of grievances, and the 
officer through whom they were to be paid should not be 
responsible, the alarm would be much more extensive, and 
the evil much greater than that occasioned to the officer 
by his own responsibility. If the party should die before 
the expiration of the year, as there would then be no 
claimant, the grant would be at an end. But it never 
pan be contended, that a secretary at war is to have the 

(a) iT,iLi7», 

discretion 
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discretion of withholding pensions from those persons 1822. 
who are actually named in the act of parliament. ^ ~ ' '-* 

Dallas C. J., after stating the substance of the case, ^^ 
now gave judgment as follows : On these facts the ques- ' 

tion arises, whether, upon all or any of the counts in 
the declaration, the present action can be maintained : 
and we think that it cannot be maintained. It is not 
pretended that the Defendant is to be charged in respect 
of any express undertaking or agreement between him 
and the testator, or in respect of any other character 
than his public and official character of secretary at 
wan 

It is in that character, and in that only, that his duty 
is alleged to arise ; being, therefore, a duty as between 
him and the crown only, and not Fesiilting from any 
relation to or employment by the PlaintiflJ or under 
any undertaking in any way to be personally responsible 
to him. The money received is granted by the crown, 
subject only to the disposition or control of the De- 
fendant, as the agent or officer of the crown, and 
responsible to the crowri for the due execution of the 
trust or duty so committed. There is, therefore, no 
duty from which the law can imply a promise to pay to 
the testator during his life, or to his executor after his 
death, nor can money be said to have been had and 
received to the use of the testator, which ^ money be- 
longed to the crown, being received as the money of the 
crown, and the party receiving it being responsible only 
to the crown in his public character. On this view of 
the case, it appears to us, that this action cannot be 
maintained. 

But it must fail also on another and a wider ground. 
This is an action brought against the Defendant, as pay- 
master-general, for an alleged breach of an implied 
undertaking, said to attach upon him in that character. 

With 
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ISf 2. With referenee to tbig ground, it will be sufBeietit to 

advert to ft clasB of cases, too well known and established 
to require to be more particularly mentioned, and which, 

I^wd in substance and result, have established, that an action 
will not li6 against a public agent for any thing done by 
him in his public character or employment^ though al- 
ll^ed to be^ in the particular instance^ a breach of sueh 
employment, and constituting a particular and personal 
liability; such persons, said Lord Mansfield, in one of 
the cases cited at the bar (a), are not understood person- 
ally to contract; and in the same case it was observed, 
by Mr. Justice Ashhunt, " In great questions of policy, 
we cannot argue from the nature of private agreementft/' 
— — " Great inconveniences would result from con- 
sidering a governor or commander as personally re- 
sponsible." ** No man would accept of any office of 

trust under government upon such conditions ; and, in- 
deed, it has frequently been determined, that no iadi- 
vidudi is answerable for any engagements which he 
enters into on their behalf. There is no doubt but the 
eiewn wiildo ample justice to the plaintiff's demands, 
if they be well founded." Mr. Justice BuUer^ in 'the 
same case, adds, <^ Where a man acts as agent for the 
pubh'c, and treats in that capacity, there is no pretence 
to say that he is personally liable :" and, in a subse- 
quent case (&), it is held, that a servant of the crown, 
contracting on the part of government^ is not personally 
answerable. I am aware, that these cases are not, ill 
their dreum^ances, precisely similar to the present; and, 
perhaps, in respect of some of the circumstances belong- 
ing to the present case, I may personally have doubted 
longer than, I am now satisfied, I ought to have done : 
but in thdr doctrine they go to this, diat, <m principles 

(a) Madfath v. HalSmand^ {b) Unwin t. /FWiv^ fT.IL 

of 
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of public policy, an action will not lie against persons 18M* 
acting in a public character and situation, which, from T^^ 
their veiy nature, would expose them to an infinite v. 

multiplicity of actions, that is, to actions at the instance ^^^^ 
ot any person who might suppose himself aggrieved : 
and though it is to be presumed that actions improperly 
brought would fail, and it may be said that actions 
properly bh)ught diould succeed ; yet, the very liability 
to an imltmited multiplicity of suits, would, in all pro- 
bability^ prevent Any proper or prudent person from 
accepting a public situation at the hazard of sudi pdfil 
to himselfi 

It is scarcely necessary to add, even to guard against 
any possible misconception, that the nobld Lord who 
is the Defiendant on this record appears, ih pmnt of faet, 
to have aeted upon the purest motives of pubtic a^ 
private justice to all parties concerned. 

Upon the gromids which I have stated we are of 
opinion, that this action cannot be maintain^, and thpit 
the judgment, therefore, must be for the Defendant* 

Judgment for the Defendant accordingly. 
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May x;. KiNE V. BeAUMONT. 

The copy of A CTION by the indorsee of a bill of exchiinge 

an original against the indorser. At the trial, before DaUas 

letter giving ^ 

notice of the C. J., London sittings after last term, the Plaintiff 

^Mshonourof a offered to prove the notice of dishonor of the biD, 

sible in cvi- (which notice had been given in a letter,) by a copy of 

dence, without the letter, taken at the time it was written; but did 

d^^\he^'!^ not prove any notice to the Defendant to produce 

ginal letter. that letter. 

It was objected, that a copy of the letter ought not 

to be allowed in evidence, till it was proved that the 

Defendant had received notice to produce the original 

letter. A verdict was foimd for the Plaintifi^ with 

leave for the Defendant to move to set it aside and 

enter a nonsuit, if this objection should be thought well 

founded. 

Bosanquet Serjt, on a former day, obtained a ruld 
nisi accordingly, relying principally on Sham v. Mark^ 
ham (a), and Langdon v. Hulls (b); and citing Grove v* 
Ware (c), to shew, that Lord EUenborougWs later opi- 
nion coincided with that expressed by himself and Lord 
Kent/on in the former cases. 

Ijcns Seijt., who, on a subsequent day, shewed cause 
against the motion, argued that, whatever might have 
been the rule formerly, the notice -of the dishonor of 
a bill, was, as to evidence, now placed on the same 
footing as notices to quit, &c. For this he cited AcJcland 
V. Pearce (d), and Roberts v. Bradshaw (^), in which cases 

(a) Peake^ N. P. C. i6s* (J) % Camp. 6oi. 

\b) s Esp. 156. \e) I Starldet N. P. C. »8. 

(c) % Starihf N. P. C. X744 

Lord 
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Lord JBUenbaraugk seemed to have changed his former 1822. 

opinions on the subject. [Park J. Soberts v. Bradshaw '^^ ' 

was not merely a nisi prius decision. There was subse- ^^ 

quently an application for a new trial, which the Court Beaumont. 

refused. Bwraugh J. There was also a motion for a new 

trial in AcJcland v. Pearcej but without success.] Lens 

further urged,' that the objections made to thie admis* 

sibility of the copy in this case would apply equally 

against the practice in cases of notice to quit and notices 

of actions against magistrates ; and further, that, in 

all cases of notice, copies made at the time were a 

species of duplicate original, which had always been 

held admissible. Jory v. Orchard (a), Anderson v. 

3%.(i) 

Bosanquetf in support of his rule. Neither a notice 
to quit nor a notice of action to a magistrate can be 
proved by a copy, where no notice has been given to 
produce the original notice, except in cases where the 
hotice served was one of two duplicate ori^nals, drawn 
out and signed at the same time and by the same hand. 
This was the ground of the decisions in Jory v. Oi*- 
ckardf Anderson v. May^ Gotlieb v. Danvers {c\ Surtees 
V. Hubbard {d\ Philipson y. Chase {e) ; and forms the 
distinction to which the decisions by Lord EUenborough 
seem always to have reference. In Surtees v. Hubbard he 
refers to the case of a notice to quit, and of such notices - 
duplicate originals are usually made; but no case has 
decided that a copy of a notice to quit, where duplicate 
originals have not been drawn out, can be given in evi- 
dence, without proving notice to produce the notice 
served. AcJcland v. Pearce and RdfCfis v. Bradshaw 
have not gone further than the preceding cases. In 
AcJdand v. Pearce it does not appear that the notice 

{a) %B.&P.3g. {d\ 4^Jf^.«03. 

{b) »J?.efP. »37. (e) %Campb.iiQ, 

\c] iEsp.ASS* 

Vol. in. U served 



Km 
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822. fenred was not one of two diq>Iicate ori^iialB» nor thai the 
•eoondary evidence^ ^whi^Le Blanc 3. said might be ad- 
mitted, was not the other ; bat as the analogy of a notice 
Beaumoiit. to quit was referred to, it may be presumed the notice in 
qoestioo^as one of two duplicates. In Roberts v. Brad^ 
iham the clerk receired from his master two papers ex- 
actly alike, which the clerk compared with each other, 
and produced one of them, purporting to be notice of 
dishonour of the bill then in question ; and the language 
of Lord EUenborough, taken with reference to that fact, 
consists with his former opinion. The copy produced 
in the present case is not a duplicate original drawn 
out or signed by the same hand, but a mere copy, and 
it would be contrary to all principle to admit it, with- 
out first calling for the original. 

Dallas C. J. It appeared to me at the trial, that 
the objection there taken, and now supported, was well 
founded. So I thought originally ; so Lord EUen^ 
borough thought at one time ; so Lord Kenyon thought. 
But, at the suggestion of counsel, and on a reference 
ma(Je to some of the later cases, a verdict was taken for 
the PiaintiiT, and I saved the point for the opinion of 
this Court. 

In the case of Boherts v. BradshaiD, Lord EUenborough 
expressly says, that a letter acquainting a party with the 
dishonour of a bill, is in the nature of a notice, and that 
it is unnecessary to prove notice to produce such a letter. 
I own I do not see any great inconvenience which can 
arise, in practice, from giving notice to produce such a 
letter ; but still the question comes to this, whether, in 
substance and reason, the law is not by the late deter- 
minations settled, that where a copy of a letter, contain- 
ing notice of dishonour of a bill of exchange is tendered 
in evidence,^ such copy is admissible, without proving a 
notice to the party in whose possession the letter itself 
may be, to produce it. . 

lam 
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I am not now going to enter into nice distinctions 18S2; 
between a copy and a duplicate original ; though I *Lt^ 
cannot see any great difference between a duplicate ^ 

original and a copy made at the time; but, feeling the Beaumont, 
necessity that there shoiild be Utt Unifbrtftity ih the 
practice of the courts, we will lifiqiiire What thie ^l^ttice 
of the Court of King's Bench h oh like bd6kisi6ns. 

On this ground otily we deUy giving btli^ judgtn^fit 

Park J. Ih a suit iigainst thie acceptor of k 6il}^ 1 
do not see any incontenience which can drise ftb^ ad* 
mitting in evidence, the copy of the letter cbhtathihg; ih^ 
notice of dishonour, without proof of h6tice to pirdSubi 
the original. 

BuRRouGH J. I can see no subiitantid distihctioh ti^ 
tween a duplicate original iand a copy made at the tlhi^; 

Richardson J. At present, I own I do not see i^ 
sound distinction between k dhplicatd driginal Und ft 
eopy authenticated on oath. 



And now, 

Dallas C. J. said) In this case we see nd r^Wdii 
to change the c^inion we in part expressed when tb^ 
question was last before the Court ; but, as a itnatter bf 
general practice, we wished to Collect the bpiniUh it 
other Judges, and the result is, that the Copy of ah 
original letter, giving notice of the dishonour dP h bitf, 
is admissible, without notice to produce the ^yriginlil 
letter, and, consequently, that, in this case, lh« ^lgr(MM 
must stand, and the rule to enter a nonsuit be 

Dlschai^ed. (oj 

(a) See Phillipps's Evidence^ vol. i. 448. 5th edit. 




cAiSP or Mwrm wmv 



Maj is. Padfield v. Brine. 

Under an ex- liADFIELJi had veeovered heavy damages in an 
airainstjB. the ^ action against Bridie. Brine had recovered da-? 
Court will not mages against Hippi^fet/f and the sheriff had in his 
?^*^ baflds the sum of 5^3/. 8s. 5d., being the proceeds ob- 
over mone^ in tained by the sherilF under the act of Jieri ykcias^ issued 
hkhandB, ^nt ^f tJijg eourt in the cause of Brine v. Hippisley. 
y^fnrtMm by -^ J^^ fiteias having then been delivered to the 
jB, against C sheriff ii| the cause of Psui/ield v. Brine, 

Lens Seijt, on a former day, obtained a n|le to siiew 
cause why the sheriff should not be ordered to retain in 
his hands the sum above mentioned for the use of the 
Bhuntii^ Bik^Id ; and he cited Armiam4 v. JPhUpot. (a) 

Pell Seigt, in shewing cause^ said, that Meldhouse v. 
flhgft(4), and Knight \. Criddle{c), were direct authori- 
ties against su^h an implication, an4 no answer being 
given to this^ the ryle was discharged, bijit withoqt 
costs. 

Rjjl^ di?.5b»rgPd» 
{flippy. %zi. J^) J .f ^f, 410. {c)^ 9^^, 4S?- 
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18tfS. 

Champion and Another t;. Terry. May i8. 

A CTION on a bill of exchange, and for goods sold Defendant 

and delivered. At the tjial before Dallas C. J., ^^? !°^!?^®^ 

to Plaintiff for 
It appeared that the Defendant, who had bought goods „qq^ gold/ 

of the PlaintiflF, when called on for payment, gave the gave him a 

Plaintiffs' agent a bill of exchange, drawn and accepted J^^^^g^ ^^ 

by two other persons, but not due, for an amount greater due, (drawn 

than the price of the goods; and that the agent, thereupon, ^^ accepted 

gave tbe I^fendant in money, the difference between persons,) to a 

the amount of the bill and the price of the goods : the greateramount 

defendant indorsed the bill in blank. ^^^^^ «wds]* 

The Plaintiff afterwards, and before the bill became and Plaintiff 

due, transmitted it with several others in a letter which gave Defend- 
. , . ant th& diiTer- 

never reached its destination, and the bilk were seen no ence in money. 

^aoore; whereupon, as soon as the time had elapsied, by Defendant in- 

which the bill in question would have become due, the -^ ^i^q]^. 

Plaintiff brought this action. It did 90t a]^»ear that Plaintiff hav- 

any enquiry had been made fbr the bill, or that there j^ J^* *^® 

had been any advertisement of the loss. The jury was paid, 

found a verdict for the Defei^dant. ^^^* *at he 

could not sue 
the Defendant 
Vaughan Serjt, on a former day obtained a rx&B-msi for the price 

for a new trial, or to enter a verdict for the Plaintiff, the goods, 
' - ^ or on the lost 

'Which he moved for, on the ground that the bill had bill. 

apt been received absolutely in payment and discharge 
of the Plaintiffs' (demand, but only conditionally, pro- 
vided the amount of it should actually come to hapd« 

Pell Serjt. now shewed cause. As to the count for 
good^ sold, the Defendant, it must be presumed, gave 
value for this bill, the Plaintiff, therefore, who has put 
it out of the Defendant's power to recover that value 

U 4 again^ 
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1822. again, shall not make him pay twice for the same goods. 
•As to the count on the bill| the PlaintiiBP cannot recover 
unless he produces the bill| or proves that it has been 

Tnar* lost; this was always the law with respect to actions 
against acceptors, and in Powell v. Boach {a\ there is 
the same decision with respect to indorsers. No evi- 
dence was given in the present case of the absolute loss 
or destruction of the bill, and for aught that appeared 
at the trial the Plaintiff might be sued to morrow by a 
holder who had given value, and iso, if cast in this action, 
pay for the same instrument three times* 

Vaughanf in support of his rule, urged, that proof of 
the non-arrival of the bill within a reasonable time was 
sufficient proof of the loss of it, and he referred to Long 
y.BaaU.{b) 

The Court seemed to think that there was no 
sufficient proof of the loss of the bill; but that, at all 
events, the Plaintiff having taken a bill, by losing 
which, he had deprived the Defendant of all means of 
recovering over, he should not turn round and sue the 
Defendant for goods which had already cost him their 
full value. They referred in the course of the argument 
to Davis V. Dodd{c)f Dat^erfieli v. Willy {d), and Ex 
parte Greermay {e\ and observed that in Lof^ v. Bailie 
the bin .was specially indorsed. 

Rule discharged, [f) 

(a) 6 Etp* 76. (/) See a Cafnpb. azx. et seq. 

(b) % Campb* SX4. if. Mayor v^Jobfutm^ 3 Campb* 344. 

(c) 4 Taunt. 6o». Poole v. Smithy Hokt N. P. C. 

(d) 4 Bip. 159. Z44, Mossop y. Biulonf 16 Fes. 
(f) 6 Fe^.Jm. Sis. Jun* 430. See also Williamson 

V, Clements, 1 Taunt. 5*3. 
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1822. 

IN THE EXCHEQUER CHAMBER. 

Clement v. Lewis, Genj;. (in Error). Majiz. 

TEJVIS sued Clement in the Bang's Bench, for a libel Where an ^- 

in The Observer newspaper, headed « Shameful ^'^^. 

Conduct of an Attorney." Pleas, first, General issue, ings in a court 

and issue thereon ; and then eight special pleas, justify- ®f ^*^ 7** 

ing on the ground, that the alleged libel contained a newspapeo 

faithful and true account of the several proceedings ^VShameful 

therein stated, had in the Insolvent Debtors' Court, conduct of an 

attorne]^, 
and issue on those pleas. The jury, at the trial, found pieas to a de- 

a verdict for the Plaintiff on the first issue, and on the cjaration in 

last as far as related to the second and sixth pleas, with- ^^ Alleged 

out assessing damages ; and for the Defendant on the iibel contained 

last issue as far as it related to the third, fourth, fifth, ^"^^^ ^ 

' ' true account 01 

seventh, and eighth pleas. The Court of King's Bench, proceedings in 
on a motion to enter up judgment for the Plaintiff, turn * *^"^ ?! m^"^* 
obstante veredicto^ decided that the pleas were ill, because The jury* 
the words at the head of the libel formed no part of the ^^ing found 
proceedings in the Insolvent Debtors* Court, — gave ant on six out 

of eight pleas 
comprehended in the last of two issues, and for the PlaintifTon the residue of those pleas, . 
and on the first issue without assessuig damages ; and the Plaintiff having, pursuant to 
the decision of the Court of K. B., entered up as to the pleas found for the Defendant, 
judgment non obstante vereMetOj with an award of a writ of inquiry, and final 
judgment for the damages found by the inquisition, &c. : a court of error reversed 
the judgment of the Court of K. B.> as to the award of the writ of inquiry, and the 
final judgment thereon — remitted the record to the Court of K. B. — - and directed 
that court to award a venire de novo to try the first issue and the last, as far as 
related to the pleas on which the finding was for the Plaintiff; holding, that the 
verdict found for the Plaintiff on the first issue, and on the last, (as far as 
regarded the pleas on which the finding was for the Plaintiff,) was void, because no 
damages had been assessed. 

judgment 
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judgment for the Plaintiff (a), — awarded a writ of en- 
quiry to assess the damages, and judgment was thereon 
entered up for 500/, damages and 40s. costs, (the sum 
assessed)]^ and 656/. for costs of encrease. 

The Defendant brought a writ of error in Cam. 
Scacck.f and assigned for errors, that judgment was 
entered up nofi obstante veredicto; and common error. 

Joinder in error. 

Platte for the Plaintiff in error, contended, that the 
heading of the libel imputed no misconduct beyond 
that which was developed in the ensuing statement; 
and that the finding of the jury had in effect thrown the 
heading out of the account. 

But on this point the Court affirmed the judgment of 
the Court below. 

Piatt then objected that the verdict was void, because 
the jury had not assessed damages on the issues found 
for the Plaintiff, that the Court below ought therefore 
to have awarded a venire de novo instead of a writ of 
inquiry, the rule being, that when the court ex officio 
ought to inquire of any thing upon which no attaint 
lies, there the omission may be supplied by a writ of 
inquiry; but in all cases, when any point is omitted 
^hereof attaint lies, it ?hall not be supplied by ^ writ of 
Wquiry pf dwnagfes, but by a venire de novo ; that attaint 
would have lain against the original jury in the present 
c^e, pf the bepefit pf which the Defendant would be 
deprived if he were concluded by the finding of an 
inquisition on which no attaipt lies; he cited (Jprn^yn^' 
iUg. tit. Damages, E, Ck^tmf^ case^ 3d Besobaion{b\ 

(a) Sec zB.^ J. yoz. et seq. {b) lo Rgp. 119. a. 

Heydori^ 
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^fefcfei^'s c^e {(^J, |fi4or?i y* i^ '?k«*<^ (6), an^ ^^ v. 189^, ' 
m^a. ic) ' W-Bi' 

J^nyatti for tjie Pefiend^nt 5r pKror. It n^f^y be tru^ I<WWlfe 
tbftt ivftppe th^ flrst jury pj^j^ spiuethipg whjph it q^gbf 
tfl h^ye fwpd, tl^e Pfl^rj; p^fippt c^ qffici^ ftscpf tain hy 9 . 
W]?it qf inq^jpy ^]\m has l^e^n omittefJ. In ^U the pase§ 
cited, the verdict having p^je^ fov th^ EjjiuUifl^ the 
jw^'y pipitt^d §pmething wjjifph tj^ey mjght i^pd ought to 
have found ; but neither those cases, nor the PFin<;ip}^ 
juf$ taid down* ^re ^pplic£^Wg to tjip pr^sept c^:^p^ 5s?here 
tl)^ verdipt {mving.p^ssc^ fpf the Pcfpi^dant op pq |s$u§ 
going to the whole declaration, the jury had no PQiy^f 
X^ i|i|d d^(p»g^$ for tbp PJai^tiffi i^j^d tjip«eft)fe, }|f ve 
0]Ditt^4 Qpthing. 

ifer Onrkmi tfepy pi^ fijjd fop § J)#pdftnt oq 
Qpiepi^l pleas, w4 damagie^ fof: the Plaintig^ undep (H@ 

.KKatt?^ «nd this }s pot »ni}§D^l.] 

Then, the reasqn fprnp^ i^wjirdipg a yfit pf ing^ijry^ 
nm^\yt tbftt l^h^ JDii^pd^pS inay tJi^F^kf be cjepri^ed 
of ^i$ ^ttainl, piin .gcprcely be prgeid wJth qjfep^ g( th}} 
cUy, fybeq tfee syrit of ^t^ajpt has l^^^P oljgQJete fqy i^^arly 
tffp pepturies. Hpw^¥P«j if i^ V^er^ q^berH^i^fe $^ )fr|| 
q^^ttaipt vvpuld nqj h^y? Jftjq in tb^ c^s^ fpr the mH 
c$)uld only bftY^ ^rred in tbe ^ipp^nt qf the (^aq^g^ 
apd fc^i^ excess pf insu^ciency pf ^amagiesi ^ Mrrjt qf 
aKftipt doe$ ppt li^ Parker v, Sir fVqlstoin fiiufie. {e) 
Where there is a yieirdict oa an immaterial fsspe, gj: qp 
ap issue ill joipe4 after a justifi^^^iqp, the Cpuf*^ wil| 
award a new writ to ipaPP^e pf d^,Wffes, LqfSf y, ^^^ 
noW5 (/), 2 iJoK. ^Jr. 99. D. 



{a\ <i JSfi^. 6. a. (d) a ^. JJ/. 1165. 

h) % fUfs. 3^7. W » 5^r. 105 1, 

(r) f iTj JR, If 8, j66- (/) Cro. EL ^i^, 

Jones 
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1822. Jones v. Bodiriham (a), Staple v. Haydon {b\ Broome 

\,* " - ' y. Bice {c\ Broadbent v. Wilks {d\ Darrose v. NetD- 

t,. bott{e). Knight v. LiUo{f\ Craven v. Hanley{g)y Lav- 

^^^w- cCT:a V. Craufurd {h\ 2 iSo//, -4ir. 722., were also referred 

to for the purpose of shewing that the Court had been 

in the habit of awarding writs of inquiry in cases similar 

to the present; but they were distinguished by the 

Court, or shewn not to apply. 

The following judgment was entered up by order of 
the Court. 

It appears, that notwithstanding the verdict found for 
the Defendant, still the Plaintiff ought to recover da- 
mages. 

But it farther appears to the Court, that the jury by 
whom the issues were tried, ought to have assessed the 
Plaintiff's damages, by reason of the grievances con- 
tained in the declaration ; and by reason of their not 
having assessed such damages, the verdict for the Plain- 
ti£P on the first and last issues, so far as relates to the 
second and sixth pleas, is void in law, 

It further appears, that in the record and proceedings, 
&c, there is error, in this, that the Court of King's 
Bench have awarded a writ of inquiry, and proceeded 
to final judgment thereupon ; therefore it is considered 
that the verdict and the inquisition of damages be an- 
nulled and vacated, and the final judgment in the 
King's Bench be reversed, — that the record be remitted 
to the Court of King's Bench, — and that die same Court 
do anew command the sheriff* to cause a jury to come, 
&c., to try the first issue and the said other issue, so far 
as relates to the second and sixth pleas. 

{a) I Salk.iiz* Cartbewf le) Cro. Car. 14$. 

370. S. C. If) a fFik. 81. 

{b) Ibid. [g\ % Com. Rep, S4^^ 

(e) %Str.%JS. {b) %N.IU3%^. 
(J) mileif $64* 
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1822. 

Morris v. Magrath. May 20. 

TN this case judgment was signed in Easter term, Plaintiff hav- 

1821. On the 3d of July following, the Defendant J^^g^'JJ^^J 

surrendered in discharge of his bail, when no further after judg- 

proceedings were had in the cause ti\l Hilary term, «ent to charge 

1822; the Plaintiff then (the Defendant having pre- Defendant, 

viously removed hinfiself by habeas corpus in another who, after 

cause, into the prison of the King's Bench) issued a gu^^CTed^ 

habeas corpus^ and on the 12th of February charged the discharge of 

Defendant in execution. ^" ^*** • 

Held, that 

Defendant 

Latves Serjt. obtained a rule nisi for a writ of super^ was supersed- 

sedeas to discharge the Defendant out of custody, on the ^ ^^mea"n * 
ground . that he ought to have been charged before the time, he had 

end of Michaelmas term. Heaton v. WittaJcer (a\ Line "^^V"^ ^'^' 

self into ano- 

V. Lowe, {b) ther custody . 

by habeas eor» 

Vaughan Serjt, who shewed cause against the rule, "^"^Jq^^ *°° ^ 
contended, that the Defendant ought to have applied 
sooner, and that the rule that a party who was once su- 
persedable was always supersedable, was confined to cases ^ 
where the party remained in the same custody and under 
the same process, Rose v. Christfield (c) ; here he had 
removed himself by habeas corpus in another action. 

LaweSf in support of his rule, argued, that the De- 
fendant having surrendered in discharge of his bail, 
after judgment, must be deemed to be still in custody 

(a) 4 JSastf 349. W 7 £^^9 330. (c) !• T. R. 591. 

under 
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1822, under the same process, although he was also in cus- 

MoRRis '°^y "^^^r another action ; and 
v. 
MAORATif. rp^^ Court being of this opinion, the rule was made 

Absolute. 



M^y so. 



Calder v. Rutherford and Others. 



In an action 
on an agree- 
ment to pay 
loo/. if Plain- 
tiff would not 

•end herrings . ^ 

for one twelve- not consign, for one year, directly or indirectly, any 
month to the 
London mar- 
ket* and, in 
particular, to 
the house of 
J. and A. M. 
il)C Plaintiff 
proved he had 
sent no her- 
rings during 
the twelve- 
house of/, and P'^^"tiflP's proof was insufficient, and that he should 

Jim M» I 



A CTION against the executors of James Stuart^ the 

survivor of two partners, on the breach of ari 

agreement, signed by Gabriel for the house of James 

and Gabriel Stuart^ to pay 100/. if the Plaintiff would 



quantity of repacked herrings to the London market, 
made up for the West India market ; and, in particular, 
to the house of Messrs. J, and A. Millar. 

At the trial before Dallas C. J., London sittings after 
Hilary term last, the Plaintiff proved that he did not 
consign, for the space of one year from the date of the 
agreement, any repacked herrings to the house of Jl and 
A. Millar. For the Defendant it was objected, that the 



have called his clerk to shew that no herrings were con- 
Held, sufficient gj J ^ ^i^g London market generally, 
to entitle him ^ t i* 

A Verdict was found for the Plaintiff, with libertjr for 

the Defendant to move to set it aside, and enter a 
nonsuit. 



to recover, no 
proof being 
given that he 
had sent her- 
rings within 
that time to the 
London mar- 
ket. 

Where A., 

partner with B., signed an agreement on behalf of the house of A. and B.^ and B. sur- 
vived A. : Held, that an action on the agreement lay against the executors of the 
furviyor only. 

that 



Vaughan Serjt. accordingly having obtained a rate 
nisi on the above objection, and also on another, viz* 
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that the action ought to. have been brought against the iggg. 
executors of both the partners, and not singly against > i« i ;i B g ^ 
the executors of the survivor, €Alde11 

RcfftisiSoro. 
Taddy Serjt., in opposing the rule, urged that the 
Plaintiff had made out a sufficient "prima facie case by 
adducing some evidence that applied to the terms of the 
agreement, namely, by shewing that he had sent no 
herrings to Jl and A. Millar ; that, after this, he could 
not proceed further in the proof of a negative, but that 
the Defendant should, if he could, have proved the 
affirmative of the issue; and that a party could only be 
called on to prove a negative to its full extent where the 
omission of the act required to be done, would be a 
criminal neglect of duty. Williams v. ^ast India C^m-- ^ 
pany, {a) > As to the objection respecting the non-joinder 
of the executor of the other party, Richards v. Heather (A), 
was an express authority to shew that the action was well 
brought against the executors of the survivor. 

Va%ughan in support of his rule. The doctrine laid 
down in Williams v. East India Company is not confined 
to negative averments imputatory of criminal neglect of 
duty ; but where there is a negative averment, the issue 
shall be proved by the party who can prove it with the 
least inconvenience ; as the PlaintiflP might have done 
here by calling his own clerk. 

Dallas C. J. It is not necessary for us to lay down 
any rule, or draw any distinction in this case, as, to ne- 
gative or affirmative averments. Generally speaking, 
the rule is, that the affirmative of the issue must be 
proved, and the case of Williams v. East India Com-- 
pany is an exception. But here some evidence wa$ 

{a) 3 EasUi<)%. {b) i B. & A. a$i 

given 




CASES IN EASTER TERM 

giTen in proof of the negative averment, and that threw 
it on the other party to go further. 

Park J. The evidence given by the Plaintiff, though 
vagu^ was enough to throw it on the other party to go 
further. On both points, 1 agree with my brother 
Taddy. 

The rest of the Court concurring, the rule was 

Discharged. 



Maj 30. 



Payne v. Bailet. 



PUiDtiffob- npHIS was an action brought against the Defendant, 
Srt wib*ecr" ^ surety on the joint and several bond of the 

to the sward Defendant, and Richard Ijough^ the principal, and 
of an arbi. j^^„ ^/jy ^^ ^^j^er surety, which was dated the 27th 
The arbitrator -jP^onuiry^ 1819, and was taken m the penal sum of 
having made a 4000Z., for securing the payment of the three several 
take^ki Ms"' acceptances of the said Richard hough^ therein men- 
award, and the tioned, being the capital sum due to the Plaintiff from 

pefendant ^\^^ g^jj Richard Lough, on the dissolution of a co- 

naving re- . 

fused to refer partnership, one of which acceptances, for the sum of 

766/. 9^. \d.y was payable two months from the date of 
the said bond, and this action was brought to enforce 
the payment of the said instalment, the others not 
being then due. 

The Defendant pleaded, first, the general issue \ se- 
condly, that the bond was obtained by fraud, covin, and • 
misrepresentation by the Plaintiff, and certain other 

a second time, persons in collusion with the Plaintiff; and, lastly, that 

and a second 

time obtained a verdict : 

Held, that he was entitled to the costs of both trials. 

the 



matters back, 
this Court set 
aside the ver- 
diet) and dis- 
charged the 
rule for refer- 
ence. The 
Plaintiff took 
the cause 
down to trial 



IN THE Third Year of GEO. IV. 



'90S 



the bond was obtained by fraud, covin and misrepre- 
sentation ; upon which several pleas issues were joined. 

The cause came on for trial at Guild/mil^ London^ 
before Dallas C. J. and a special jury (obtained at the 
Defendant's instance) on the 2d Juli/j 1819, when, after 
the Defendant's case had been partly gone into, a 
general reference to a barrister was suggested, \yhich 
was acceded to by the counsel for the Plaintiff and De- 
fendant, and it was thereupon ordered by the Court, 
with the consent of all parties, that a verdict .should be 
entered for the Plaintiff, for 4000/. debt, and Is. da- 
mages, subject to the award of a barrister, to whom all 
matters in difference between the parties were referred, 
and it was alsp ordered, that the costs of the suit, to 
be taxed, should abide the event of the award, and that 
the costs of the reference and award, and of the special 
jury to be taxed, should be in the discretion of the 
arbitrator. 

The reference was proceeded in, and the Plaintiff, in 
addition to the sum of 766/. 9^. Id, for which this 
action was brought, claimed before the arbitrator the 
remainiug instalments on the bond, amounting together 
to the sum of 2337/., exclusive of interest thereon, 
under or by virtue of the> principal bond, together with 
the sum of 122/. under and 1>y virtue of another bond, 
entered into by the Defendant and the said two other 
persons, to indemnify the ^Plaintiff against sundry co- 
partnership debts which were to be paid by Richard 
Ixmgliy the Plaintiff having been called upon to pay^ 
and having paid that sum, one moiety of which, being 
61/., the Plaintiff claimed from the Defendant as one of 
the sureties under the bond of indemnity, in addition 
to one moiety of the principal and interest under the 
principal bond before mentioned, the liability of each 
surety on both the bonds being limited to one moiety of 
the amount of the sums thereby respectively secured. 

Vol. III. X The 
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Tbe arbitrator made and published his awsird in 
writiqg) pursuant to the order of reference, and hereby 
(bund each of the issues joined between the parties for 
the PlaintiiF; and the arbitrator awarded and directed 
that a verdict should be finally entered for the Plaintiff 
ibr 61/. debt and Is. damages, and that the costs and 
charges of his award should be paid by the parties in 
^nal proportions, and that each of the parties should 
bear his own share of the remaining costs and charges 
of the reference, and that the cause was a proper cause 
to-be tried by a special jury. 

• The arbitrator, through mistake or error, altogether 
omitted the instalments and sums secured by the prin- 
cipal bond ; and, having directed a verdict to be entered 
for the Plaintiff in this action for one moiety of the 
sum claimed under the bond of indemnity only, and the 
Plaintiff, being dissatisfied with such award, caused an 
application to be made to the Court, that it- might be 
referred back to the arbitrator to reconsider his award, 
npon which application the Court granted a rule to 
$bew cause. 

Upon cause being shewn, the Court was of opinion, 
that it had no authority to make the rule absolute^ 
unless the Defendant consented thereto, which he re^ 
fused : but, at the instance and request of the Plaintiff's 
counsel, the Court thereupon ordered that the rule or 
order of reference diould be discharged, and that the 
verdict entered for the Plaintiff, subject to the award 
as aforesaid, together with the awar^ should severally 
be set aside. 

The Plaintiff, afterwards, gave notice of trial, and 
the cause again proceeded to trial on the original pro- 
ceedings, at the sittings after Michaelmas term, 1820, 
when a verdict was found for the Plaintiff. 

Upon application to the prothonotary by the Plain- 
tiff to tax the Plaintiff's costs upon the postea^ the 

prothonotary 



IN tHfi tmah itiAk 8* (jfedt IV. *W 

>othonotdry fefused to allow to ilife t»ktitl# thd t6i\i lto*J 



^mI 



of the ofigihal triar oh vi^llidi tlife I'^ferfetlcfe Wi4 liiade, 

the arbitrator's riwal-d havirfj*; be6h set akldd at tHfe' lit- "i^ 

stance of the Plaintiff as before stated. «ffiSh 



ittdloak Serjt, dri a fornlbt flay, mdvSd fetf IHe |»to^ 
thoiiotary to ttview his ta«&tioil, and stitled the Mb 18 
Ife, that in all cd^d^ ^ther6 d tatise i§ iakefl dbttll tlf 
trial, iiftd gods off, trithout thfe fault, contrivatic^, 6i 
management of the patflfes, atid 1^ aftetwkrdi btdfcgKt 
again to trlali the costs of the former abortive trial shall 
be taxed and allowed to the party finally prevailing in 
the same manner as if the cause had gohe off on a 
renianet : burchallv, Ballamy [a); or, ks if an award 
had been set aside ; Poole v. Setwood, (i) He urged, 
thai (he mistake of the arbitt*ktor was no fault, con- 
trivance, or management of ite Plaiiitiff, and tliat Pook 
V. Selwood was in point. 

Vaughan Serjt., contra. The rule is, that a party is 
not entitled to the costs of proceedings which Ka^e been 
rendered abortive by his own act. It waH tMe Fldintiff 
who set aside this award in his own favour ; and it was, 
therefore, by his management that the cause went down 
to trial a second time, which distinguishes the case from 
that of Poole v. Selwood^ where the Defendant set aside 
the^ awards and thereby rendered it necessary for the 
Plaintiff to proceed further. No new trial has been 
granted by the Court in the present instance ; nor, as 
in the case of a remanely has a second proceeding be- 
come necessary through the act of the Court ; but the 
cause is more like one in which a case has been reserved 
for the- opinion of the Court, and has been insuffici- 
ently stated, or where an insufficient verdict has been 

{a) 5 Burr, 1693. (^) i Priccf 310. 

X 2 found. 



SOjB CASES IN EASTER TERM 

1822. found. Worcestershire Canal Company v. The Trent 
1 ^ ^' Navigation Company (a), Lickbarram v. Mason (6), Smith 
V. Haile (c), Hankey v. Smith {d)^ Bird v. Appleton. (e) 



Bailkt. 



HuUock in support of his rule. ' In Worcestershire 
Canal Company v. The 2 rent Navigation Company^ both 
parties were in default, bccausei if either had been 
attentive, a proper verdict might have been procured. 
Here the second proceeding was rendered necessary by 
the perverseness of the Defendant. 

Cur. adv. vuU. 

And now, The Court took the same view of the mat- 
ter ; and looking to the peculiar circumstances of this 
case, without impeaching the rule which had been laid 
down in others, or laying down any rule for the future^ 
intimated that the prothonotary should allow the costs 
of the first trial. 



Rule absolute. 



(a) %Marjh.4fs. {dj 2 

(iy 6 T.R. isi. (e) I 

(c) 6 T.R.yi. 



J) 3 T.R.soj. 
Eastf III. 
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Joseph Ddnn t;. William Crump. Ji%ao. 

\y|/'RIT of false judgment from the county court of i. Astumpiit 

Worcester. The declaration stated in the first fabo!J^^l^. 

count, that, whereas the Defendant on, &c., ^^ at ing hones 

Bckington, in the county of Worcester, and within *^^*y^^^ *^ 

, junsdtetioti of 

the jurisdiction of that Court, was indebted to the a county 

Plaintiff in 395. of lawful money of Great Britain, for coiut,andfbr 
the work and labour, care and diligence of the said J^^tered 
Plaintiff, by him before that time, and within fhe juris- on those ocea^ 
diction of that Court, done, performed, and bestowed at -''<''" •'Held, 
the special instance and request of the said Defendant, amounted to 
in and about the healing and curing of divers mares * «ufficient al- 
and geldings of the said Defendant of divers diseases, t^^^p^^ons 
disorders, and maladies under which they before then were admirns- 
had respectively laboured and languished, and in and *?^ ^*l^. 
about the endeavouring to heal and cure divers other of the county 
horses, mares, and geldings of the said Defendant, of cp^rt. 
divers other diseases, &c. under "which they had before niiKalcuIaS * 
then respectively laboured and languished, and , for will not avoid 

divers potions, draughts, ointments, medicines, and *J"^J^entj. 

. , tnererore. 

Other necessaries used, admmistered, and applied on where a jury 

those occasions by the said Plaintifi^ at the like request ^wcssed da- 

of th^ said Defendant, and being so indebted, he, the g,. 5^. bwidct 

Plaintiff in consideration thereof^ afterwards, to wit, costs, and the 

on, &c, at, &c. and within the jurisdiction of that Court, ^^. *^ ^^ 

took upon himself, and then and there faithfully pro- was entered 

mised, &c. to pay the same whenever, &c." In the last "P». *\^^^ ^ 

count of the declaration, a charge for potions, &c was ,^over aeamst 

the Defendant 
his damages, costs, and charges, in form afore^id, assessed by the said jury at x/« 8/. 
6d,9 and also 7/. 9x. xo^. for hb costs and charges aforesaid by the said court here 
adjudged of increase to the Plaintiff, and. with hb assent, which said damages, in 
the whole, amount to 8/. z8j« aJ. ; and the said Defendant, in mency, &c«," it WM 
held sufficient. 

X s idd 
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l|2ff laid in the same manner as the first. The jury found a 
verdict for the Plainti£^ and assessed the damages at 
IL 85. Gd. besides costs, and the costs at I2d. 
Crump. The judgment was, " that the said Joseph Dunn do 

recover against the said WiUiam Crump^ his damages, 
costs, and charges in form {foresaid assessfed by ^^ wd 
jury at II. 85. 6<2., and al^ *ll. 9$. \0d* for. bis costs and 
charges aforesaid, by th« sf id Court here adju({ged qf 
increase to the said Jaseph Dunn^ and with his ^sei|t| 
which said damages in the whplc amoupt to 8/. i8f 4d.,i 
and the said Wiliiam Crump in qierc^i 8cc.'* 

Assignment of fal^^ judgment in this, yiz. that it is 
not stated or alleged, nor does it appear ii^ and by th^ 
first and last counts of the said declaration^ that t^i^ 
potions, 8cc. in those counts mentioned, were used or 
applied by the Plaintiff 01^ the occasions therep fnen- 
tioned, within the jurisdiction of |be county courf; afore- 
said; and also in this, that the cqnsiideration for i^§ 
promises, &c. in the declfiration mentioned, does not 
appear, nor is stated in (he declaration to have firisei^ 
or happened within the jvirisdiction of the said Court, 
and also, 8cc. 

Joinder. 

Ijcpwes Seijt., for the Defendant, contended, 1st, thi^t 
the whole of the consideratiQn did i^ot appear to have 
arisen within the jurisdiction of the inferior court, (h^ 
declaration omitting to state that the potions ha4 beei) 
administered within the jurisdiction ; he cited 1 Wpis. 
SdimderSf 74. note U to Feacocjc y. Bell^ and Waldock y. 
Cooper, {a) 

2dly, That the judgment ought to have b^n for 
1/. 9s. 6d. (the sum given bytlie jury) with costs of in- 
?rca§ft| ii^st^d pf \h 9h ^^* Tq sh^vv ihsi\ ^ de^pdant 

(a) 2 mis. 16. 

wght 
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. Plight object to an erroneous jadgment, though in his 
own favour, he cited 2 Boll. Abr. 15\). tit. Error (Y) 
Bechp^'s ca^(a), Hemes v. Guie {b) and Bac. Abr* 
Error, K. 4. 

And to shevir that the judgment below being against 
the Pefendant, the Court could only reverse it, and not 
f^ive a right judgment, as they might if the judgment 
below had been against the Plaintiff, he cited Bac. Abr. 
Error, M. 2., and he urged, that if the Court took on 
themselves to amend this judgment, the statutes of Jeofails 
would be renderefl unnecessary. 
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Pedke Serjt., for the Plaintiff, cited the dictum of 
BtdlerJ. in Gamon v. Jones\c\ that ^^ it is an invariable 
rule, that^ if a. judgment be miore favourable for th^ 
Plaintiff th^n he is entitled to, he cannot take advantage 
of it| because he is not injur^ by it." He also cited 
I J(oU. Abrn2Q5,. Amendment F. pL 5. iSalk. 40\: Judg- 
ment^ 8., and Cro. Elk. 806. (rf), and Jlichardson J. 
referred to Showers' Qucere at the end of j^riger v. 
Brookhen. {fi\ 

Zdxms in reply^ It does not appear in (be cas^ in 
1 BM. AbTf 205. that the amendment was not inade by 
th^ Court below, the propriety of which is not disputed ; 
and the authority in SalL^Ol. only says, the Court 
of Error may amend if the record will warrant it, which 
cannot be affinx^ed of the present case. 

Qir. qdv. ifult. 
4nd now tb^ judgment of the Cqiirt wa^ deliv^t^ by 



(a) 8 Rep>s^* ' W 4 r.jR.509. 

(i) 10 Fin, Abr. p. 61. tit. J?r* \d) WUlmwu v. Wp^e. 
ror% (I r. i».) pU 3. Telv. 107. (e) % Sbo<w. 89. 



X4 
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Dallas C. J. The first error assigned is, that the 
whole of the consideration for the promises is not al- 
leged to have accrued within the jurisdiction ; but it is 
alleged that the work and labour done by the Plain tifl^ 
in curing and endeavouring to cure the Defendant's 
horses, was done within the jurisdiction ; and it is fur- 
ther alleged, that the ointments and medicines which 
were used were administered and applied on those 
occasions ; which we think sufficiently shews that they 
must have been administered and applied there. 

The second error insisted on is, that whereas the jury 
have assessed the Plaintiff's damages, besides his costs 
and charges, at 1/. 8s. Gd., and those costs and charges 
at I2d*t the Court, in giving judgment, have omitted 
the costs assessed by the jury, and yet have awarded 
costs of increase, there being nothing to which those 
costs of increase can attach themselves, and then have 
summed up together the damages and costs of increase, 
still omitting the costs assessed by the jury ; which, it 
is contended, vitiates the whole judgment. In support 
of this objection, Heines v. Guie {a) was cited, where 
the jury gave 8/. damages and 2d. costs, and the judg- 
ment was Ideo considerat* est quod the Plqintiff recuperet 
damna sua pe^* jurat* prcedicf assessa in Jbrmd pradictd 
ad 87. necnon 20s. pro mists et custa^ de increment Curue^ 
and adjudged error, because the costs given by the jury 
were omitted. 

Anger v, Brookhen^ as reported in 2 Shaoo. 56. 88., is 
to the same effect, where the jury, on a writ of enquiry, 
assessed damages 100/. and 6d. costs, and the judgment 
was, quod pradicf querens rectrper^ damna sua pradicP 
ad cfint* librasper inquisition' prmdicf comperf etpro in^ 
crement' lU And the Court unwillingly held this to be 
error, because the jury had given particulars, viz. so much 



(a) Telv. 107. 
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for damages and so much for costs, and the judgment was 
ibr the damages only; which they thought was not a 
mere miscalculation, but a total omission of the costs 
found by the jury. It seems that, if they could have 
considered it as a mere miscalculation, they would have 
disregarded the objection. 

And there are cases which would have warranted them 
in so doing. ** In an action upon the case upon a 
promise, if judgment be given for the PlaintifiP upon 
demurrer, and a writ of damages awarded, and there- 
upon damages taxed to SSL ; and upon this judgment is 
given quod querens recuperet damna prceS ad S7L per 
juratares prad' assessOf yet this judgment is not errone- 
^ ous, because the judgment is perfect by the first words, 
quod recuperet damna pnedictoj without more; and, 
therefore^ the summoning (a) thereof afterwards is but 
surplusage; and, therefore, this being mistaken, it does 
not vitiate the judgment.'' Guier v. Goter. (b) ** In 
an action upon the case upon a promise, and ver- 
dict for the Plaintifis (c), and damages and costs given, 
and the judgment is quod querens recuperet damna sua 
ad 6/. per juratores prcedictos in forma priedicta assessoj 
and the damages and costs are mistaken, not amounting 
to so much ; yet this is not erroneous, for this is only a 
miscasting, and damna prad* intends only those which 
were ass^sed, and. so the judgment is not for more.'\ 
Morecock v. Hootes. {d) Here the judgment is, ** that 
the said Joseph Dunn do recover against the said WUliam 
Crump his damages, costs, and charges in form afore- 
said assessed by the said jury at 1/. 8s, 6d^ and also 
7/. 95. \0d. for his costs and charges aforesaid, by the 
said Court here adjudged of increase to the s^d Joseph 
Dunnj and with bis assent, which s^id damages in the 



1822. 




{a) Sle in loc^ ciU 

lb) r$n. Abr. Brror^ J^.fi. 13. 



(r) Sic in ioe, cit» 

{d) r$n. Abn Error, Bb.pL 34- 

whole 
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whole an^o^nt to 8/* 185. 4^/' which es^pr^lj^ a4r 
judges the costs and charges, as well as the damages 
givea by the jury, but miscalculates the amount The 
judgn^ent is complete, for fhe damages, cqsts, and 
charges assessed by tb^ jury, withou|; the words " at 
1/. 85. Gd." which being a mere miscalculation and 
unnecessary, giay be rgected as §urplusage^ The ad- 
^itiopal wqrdsi ^' wlf ich sai4 damages in the whole 
ap[)Ount to aif ldi< 4d" coptain another miscalculation; 
Imt tbif will ^Qli yitiiite the pr^yiou^ jjidgment, which 
Wa^, l)eforg CftmplctfS, ^ wejl for i\\^ dai^agesi cQst% 
^d ^^rg^ 9$^se4 ttr th^ j^ry, ^ Ipr the f^pstg of 
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ABANDONMENT. 

ftf i»«D«AJ^fif , I, ^ g, 

Aqcj^PTANp^, 
Sat SaRaW¥> !• 

ACTIOU ON THE QASil, 
See Garrier. Costs, 8. Plead- 
ing, @. 

ADMINISTRATOR. 

Se« Pleading, 1. 

ADVOWSON. 

*< I dp give to my son R, the per- 
petual advowson of H. J5. in Leices- 
iershiref and my manor of S., and 
^11 my lands in Northamptonshire:" 
Held, by three Judges, {Pari J. 
dUsentiente), that this devise gftve 
^nly an estate for life in the ad- 
vowson to the spn 72., though he, 
^t ^he tim^ of (naming the will, w(is 



incumbenli of tfae IWRg. Pocock 
y. JSjifhop (ffl^inqpln: Pffge ^ 

AFFIDAVIT. 

See Jury. 

Wheve A.y paeta^r with B., 9igQed 
an agf&fmept m beMf af Ibe 
houat Qf ^. and ^-^ ^^i ^, eur^ 

vived ^. .* HeMf |b«( §R af^tjoQ on 
the agreem^fil lav agajo^ i^e exe- 
cutors ef the mxmov ftnlj^. fyi^er 
V. Rutherford. |02 

AMENDMENT. 
Se^t Practice, g, 3. 

ANNUITY. 

1. Debt will not lie during the life of 
the annuitant, for the arrears of 
an annuity for life issuing" out of 
lands, though the declaration avoids 
stating that thp grantor had a free- 
hold 
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ATTACHMENT. 



ATTORNIES & SOLICITORS. 



hold in tbe lands, and alleges that 
he received the rents of the lands 
to the use of the grantee. Kdfy 
▼. aubbe. Page 130 

2» Where an annuity is sought to be 
set aside for an illegality in the 
payment of the consideration, there 
must be an affidavit of the circum- 
stances from the grantor himself. 
DartnaUy. Marquis Wdlesley. 255* 

ARBITRATION. 
See Costs, 11. 

ARREST. 
See Costs, 7. 

ASSUMPSIT. 

See Oyficzr, Public. Plead- 
ing, S. 

ATTACHMENT. 
And see Practice, 2. 

A writ of habeas corpus, returnable 
the last day but .one of the term, 
having issued for the purpose of 
charging in execution a prisoner 
in the custody of the warden of 
tlie Fleets the warden omitted to 
produce him at the return of the 
writ, or afterwards. On a motion 
for an attachment against the 
warden, it appearing that the 
prisoner had the privilege of the 
rules ; that search had in vain been 
made for him on the day of the 
return of the habeas corpus ; that 
he was not found till it was too 
late to conduct him before the 
Court on the next day, when he 
WfUi deprived of the rules, and re- 



turned to close custody ; and that, 
before the application for an attach- 
ment, he had been discharged, 
under the insolvent debtors' act, 
from the action in which it was 
proposed to charge him in exe- 
cution by the habeas corpus^ the 
Court discharged the rule for an 
attachment, on the warden's pay- 
ing all costs. Park v. Torre, 
Page 9S 

ATTESTING WITNESS. 
See Evidence, 4. 

ATTORNIES AND SOLI- 
CITORS. 

1. Debt on stat. 2 G. 2. c. 23. for 
aeting as a solicitor in the Court 
of Chancery, (mz. in the matter of 
T> S.f a bankrupt,) the Defendant 
not being a solicitor of the said 
court : — the Plaintiff, having prov- 
ed that the Defendant (not a so- 
licitor of the court) had been con- 
sulted, and had been instrumental 
in the matter ..of a petition to the 
Lord Chancellor by the creditors 
of T. S., (which petition bore the 
name of certain admitted solicitors, 
and was intituled *' In bank- 
ruptcy,") praying for the taxation 
of the bill of the solicitor to tbe 
commission, was nonsuited, and the 
Court refused to set the nonsuit 
aside : Semble, that proceedings in 
bankruptcy are not proceedings in 
Chancery. Ford v. Wedb. 241 

2. The Court of C. P. refused to 
strike an attorney off the Rolls, 
because he had some years ago 

• been struck off the Rolls of the 

Court 



AUCTION. 

Court of K. B., the contents of 
the affidavits on which the Court 
of K. B. acted, not having been 
stated, and there being no proof 
or allegation that the attorney had 
been struck off for a misdemeanour. 
Ex parte Hague. Page 257 

AUCTION. 

Held, that a purchaser did not ac- 
quire any property under a sale by 
auction at Ivhich he and his friend 
were the only bidders, the rest of 
the company being deterred from 
bidding by the purchaser*s stating 
to them he had a claim against, 
and had been ill used by, the late 
owner of the article. Fuller v. 

. Abrahams. 116 

AWARD. 
See Cot^rk, 11. 



BAIL; 
See PRACTICE9 6. 

BAIL BOND. 

See Practice, 4. 

BANKRUPTCY. 

Arid see Attornies and Soli- 
ciTORSy 1. Evidence, 4. 

1. A jury having found that a keeper 
of hounds, who bought dead horses 
for his dogs^ and then sold the 
skins and bones for a profit, was 
not thereby a trader, the Court re- 
fused to . grant a new tria]> or to 



BANKRUPTCY. 
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disturb the verdict. Summersett v. 
Jarois. Pog^ 2 

> The Plaintiff, against whom a 
commission of bankrupt had been 
wrongfully issued, being required 
by the assignees under the com- 
mission to deliver up his books^ 
did so : Held, that he might re- 
cover of the assignees in trover, 
without formally demanding a re- 
storation of the books. Ibid. 

> A bankrupt refusing to be sworn 
before the commissioners, on the 
ground that his legal adviser bad 
not arrived : Held, that their war- 
rant for his commitment, stating 

' generally that he refused to be ^ 
sworn, was sufficient, without add- 
ing the reason assigned by the 
bankrupt for his refusal. 

Held, also, that the warrant com- 
mitting him <' until such time as he 
shall submit himself to us, or the 
major part of the said commis- 
sioners by the said commission 
named and authorized, and take 
the oath prescribed by law for that 
purpose, and full answer make to 
our or their satisfaction to the 
questions which may be put to 
him by virtue of the said commis- 
sion," was sufficient ;> and that by 
'< the questions which may be put 
to him by virtue of the said com- 
missioners,*' must be implied legal 
questions. Nobes v. Mountain. 

233 

BARON AND FEME. 
See Practice, 4. 



BILL 



Sid 



CARRIER. 



BILL OF EXCHANGE. 
See Evidence, 5. Foiigeky» 1. 
Defendant being indebted to Plain- 
tiff for goods sold, gave hltn a bill 
of exchange, not, due, (drawn dnd 
accepted by two othet* persons) to 
a greater amount than the price of 
the goods, and Plaintiff gave De- 
fi^ndant the difference in money. 
Defendant indorsed the bill in 
blank. Plaintiff having lost the 
biH befor^it wa.<i paid, Held, that 
he could not sue the Defendant 
for the price of the goods, o^ on 
the lost bill. Champion v. Terry, 
Page 294 

BROKER. 
Se# Costs, 9. 



CARRIER. 
And see Pleading, 2. 

Plairttiffd having received an order 
from a stranger to furnish J, Par-^ 
ker, of High-streetf Oxford^ with 
goods, and finding upon enquiry 
that Mr. Parker of I he High-street 
was a tradesman of respectability, 
forwarded the goods by a carrier, 
having directed them to J. Parker, 
High*street, Oxford, On the ar- 
rival of the parcel at Oxford, the 
carrier's porter there, who knew 
W. Parker of the High-street, (and 
who was accustomed to deliver 
parcels at the houses of the con 

, signees,) told him of the arrival of 
the parceli no other Parser residing 



in that vtr^et tV. P. said lie ex- 
pected no parcel. A ptotfn to 
whom the porter had before de- 
livered parcels under the natne of 
Parker, called at the Defendant's 
office shortly aflefwards, and lay- 
ing the parcel was his, was allowed 
to take it on paying the carriage, 
there being many persons of that 
name at Oxford. The Plaintift 
having thus lost their goods, de- 
sired the Defendant, by letter, to 
apprehend the person who bad 
takeri them, if he again presented 
himself, and df^erwards said, that 
they had done ^ith the Def^ndrfnt, 
if the man who had thd parcel 
wefe produced. A notice was sus- 
pended in a conspicuous part of 
the Defendant's office, limiting his 
responsibility id St., except where 
articles wefe entered according to 
their value; and the parcel in 
question had not been so entered, 
though worth 89/.; but the Plain- 
tiffs' porter swore he never saw the 
notice. The t'laintiffs having sued 
the carfierj and the Judge having 
directed the jury that the carrier's 
negligence had beeii such as to ren- 
der it unnecessary to consider the 
question as to the notice touching 
the limited responsibility, and a 
verdict having been found for the 
Plaintiffs, 

The Court refused to grant a 
nevv trial, which was niov^d fol^ 
on the ground that the quesltion 
touching the notice ought to have 
been considered ; that the jtldge 
ought to have pointed the atten- 
tion of the jury to th6 Pliiiittifi' 

letter, 



COLLECTOR OF TAXES. 



COSTS. 



Hid 



letter, directing the carrier to ap- 
prehend the cheat, and tlie suhse- 
- quent conversations thereon ; and 
that the property of the goods had 
passed out of the Plaintiffs. Duff 
V. Budd. Page 177 

CHANCERY, (Proceedings in). 

StfeAxTORNIES AND Soi.lOlTORSf 1. 

CHARTER-PARTY. 

Goods conveyed by ship having been 
spoiled, in consequence of the neg- 
ligence and unskilfulness of the 
captain, the freighter sued the own- 

;. ers (one of whom was the captain) 
for damages, in an action on the 
casfe: Held, that tlie action lay, 
though the captain had entered 
into a charter-party, under seal, 
with the freighter and Another, b}' 
which he engaged to convey the 
goods to their destination ; it' not 
appearing on the charter-party that 
the captain was part owner, nor 
that the freighter knew him to be 
such when the charter-party w^s 
executed. Leslie v. Wilson. 171 

CLERK- 

See Officer of Court, Aiq> 

Officer, Public. 

COACH. 
See Pleading, 2. 

COASTERS. 
See PitoT Act; 

COLLECTOR OF TAXES, 
See EviDENCX, S. 



COMMISSIONERS. 
And see Bankruptot, 3. 
Wherfe three commissioners and their 
successors were appointed to trans- 
act the business under an eneldslire 
act, ahd the act of any two of them 
was to be valid, an assessment exe- 
cuted by two, after the death of 
one of the three, and before the 
appointment of a successor, was 
holden invalid. Doe dem* NichoU 
son v. Middlelon. « P^gc 214. 

COMMITMENT. 
See Bankruptcy, S. 

CONSIDERATION. 

See Quaaaktec. 

COPY OF LETTER- 
See EviDENOS> 5. 

^ , COSTS. 

And see Attachment. Judohsiit. 

Practice, 2, Requestj, Couht of. 

1. The Court will not grant a rule 
nisi to discharge a party out of 
custody, who was in execution for 
costs arising to a magistrate, from 
a verdict in an action for false im- 
prisonment, on the ground of the 
costs having, been paid to the ma- 
gistrate by the treasury. Suit y. 
Conant. 3, 

. The expense of experiments ne- 
cessarily made for the purpose 
of affording evidence on a point 
in dispute new to scientific men, 
is not allowed on taxation of costs. 
Severn v. Olive. 72 

3. Nor are scientific and professional 
witnesses allowed any compiensation 

. for 



590 



COSTS. 



for I088 of time, unless they be me- 
dical men. Severn v. Olive. Page 72 

4. Two actions against one insurance 
company, and two against another, 
on Uie same loss, were at issue in 
Hilaty term, 1820: the second, 
third, and fourth were set down for 
trial, at the sittings after that term, 
but not the first, upon two of the 
pleas in which there were demur- 
rers. The second cause was tried 

- at those sittings, and a verdict was 
found for the Plaintiff. A rule nisi 
for a new trial in this cause was ob- 
tained in Easter term ; but was sus- 
pended from time to time, till one 
of the other causes should also 
have been tried, and the result 
of certain proposed experiments 
touching the point in dispute be 
made known. At the sittings after 
Michaelmas term, 1820, the first, 
third, and fourth causes were set 
down for trial; and the third, which 
then stood first in the pi^er, was 
tried, on which a verdict was found 
for the Plaintiff: Held, that the 
costs were rightly apportioned by 
tho, prothonotary, half to be paid 
by one company and half by the 
other. Ibid. 

5. Trespafts in some named and some 
unnamed closes of the Plaintiff, and 
also for taking his goods and chat> 
tels. Pleas : l^t, not guilty, to the 
whole declaration ; 2dly, as to part, 
a special plea of license ; 3dly and 
4thly, as to part, certain special 
pleas, on which the jury were, by 
consent, discharged frbm giving 
any verdict ; 5th1y, as to the un- 
named closes, lib. ten. The repli- 



cation took issue on the plea of not 
guilty, traversed the licence men- 
tioned in the 2d plea, and alsp new 
assigned on that plea ; and, as to 
the unnamed closes, contained a 
nolle prosequi. The rejoinder took 
issue on the traverse, judgment was 
suffered by default on the new as- 
signment, and the cause went down 
to trial, as well to try the issues 
joined, as to assess the Plaintiff's 
damages on the new assignment. 
The jury found for the Plaintiff on 
the general issue (without any da- 
mages) ; for the Defendant, on the 
plea of licence; and assessed to 
the Plaintiff on the new assign- 
ment, Is. damages and 1^. costs : 
Held, that the Plaintiff was en- 
titled to the general costs of the 
cause, including those of the trial, 
the costs of the issue found for the 
Defendant being deducted, but no 
costs being allowed to the Defend- 
ant on that issue. House v. The 
Commissioners of the Thames, 117 
Plaintiff, an attorney, sued for 
21/. 7^. lid. Defendant, previ- 
ously to the delivery of declar- 
ation, took out a summons to stay 
proceedings, on payment of 15/. and 
the costs then incurred. Plaintiff 
refusing to accept the 15/., pro- 
ceeded by delivering a declaration, 
but afterwards took the 15/. in full 
satisfaction of his demand, and 
taxed his costs. The debt having 
been due to the Plaintiff for five 
years, and the Defendant having 
frequently promised to pay it, the 
Court refused to order the costs to 
be re-taxed, so as to allow the De- 
fendant 



COSTS, 



DEEDS. 



321 



fendant the costs incurred between 
the summons to stay proceedings 
and the taking of the money out 
of court. Carr v. Smythies. P. 168 
?• The Defendant, on being arrested, 
paid, under 43 G. S. c. 46., the 
debt, and lOl. for costs,' (which 10// 
was more than sufficient to cover 
the costs,) and informed the Plain- 
tiff's attorney that he should re- 
claim only the surplus which might 
remain after payment of debt and 
costs; the Plaintiff's attorney, on 
the sheriff's omitting, after request, 
to remit the money, proceeded in 
the action, and incurred further 
costs : Held, that the Defendant 
was not liable to pay the costs so 
incurred after the arrest. Clarke 
V. Yeates. 273 

8. In an action on the case against 
an agent for misfeasance, the de- 
claration, in addition to the counts 
on the misfeasance, contained two 
counts in trover, with an allegation 

' of special damage. The Plaintiff 
failed in substantiating the counts 
for misfeasance, or the allegations 

. of special damage, but recovered 
on tSe bare count in trover : Held, 
that he was entitled only to the 
costs of, and occasioned by that 
count, divested of the special da- 
mage allegation ; and that he was 
entitled to the sum sworn to have 
been paid for the postage of foreign 
letters solely applicable to the 
cause. Lopes v. De Tastet. 292 

9. No costs are allowed for the loss 
of a broker's time. Ibid, 

10. No costs are allowed for a wit- 
ness who has not been paid before 
the claim is made. Ibid. 

Vol. m. 



11. The Plaintiff obtained a verdict, 
subject to the award of jyi arbi- 
trator. The arbitator havmg made 
a material mistake in his award, 
and the Defendant having refused 
to refer matters back, the Court of 
C. P. set aside the verdict, and dis- 
charged the rule for reference. 
The Plaintiff took tlie cause down 
to trial a second time, and, a se- 
cond time obtained a verdict : 
Held, that he was entitled to the 
costs of both * trials. Payne v. 
BaiUy. PageS(yk 

COUNTY COURT- 

See Pleading, 3. 

CROWN DEBT. 

See Sheriff, 1. 



DAMAGES. 

See Judgment and Writ of In- 
quiry. 

DEBT. 
See Annuity,^!. 

DEEDS. 

See Evidence, 4. Stamp, 1. 
By a deed of iteoffment of 1621, Sir 
N* S. (in consideration of 100/. 
paid by the feoffees and the other 
inhabitants of Enfield^ and of a 
free-school for ever, to be held for 
the instruction of the children of in- 
habitants of Enfieldy) granted cer- 
tain lands to fourteen feoffees, to 
the intent that they and their heirs 
should pay 20/. a-year out of the 
rents towards the maintenance o£ a 
Y school- 



$^ 



DEEDS. 



DEVISE. 



schoolmaster for such school, and 
the residue for other purposes, 
provided that no act concerning 
the lands or their rents should be 
done, but in a vestry, or meethig 
of the feoffees, and ten at least of 
the inhabitants of Enfiddy which 
should be vestry-men, and not feof- 
fees, in a vestry to be held by 
them in a phamber over the school, 
or in the vestry, situate in the pa- 
rish church, upon public warning, 
to be given in the church the Sun- 
day before the meeting. School- 
masters were to be elected in this 
way within three months after every 
vacancy, and were to give a bond 
to three feoffees to resign the ap- 
pointment upon half-a-year*s warn- 
ing by tfie feoffees, or any of them, 
so it were with the consent and 
agreement of the feoffees and ves- 
try-men, or the most part of them, 
which should be assembled in a 
vestry or meeting, to be held as 
aforesaid,, so always as at least ten 
of the vestry-men which were not 
feoffees should vote at the holding 
of the vestry. Two feoffees were 
to receive the rents, and account 
for them the Sunday after the re- 
ceipt, at a vestry, consisting of the 
persons before described, and held 
and convened in the mode before 
mentioned. When the feoffees 
should be all dead but iive, four, 
of three, at the least, or gone to 
live out of the parish, the survivors 
were to enfeoff fourteen others, of 
discreet and wealthy men, then in* 
habitants in the parish, to be chosen 
by the vestry-men of the parish, ot 
the greater number at a "Vestry, to 



be holden in die manner before 
described : Held that, in the exe- 
cution of the power of removal of 
the schoolmaster, the votes were 
to be taken per capita^ and not ac- 
cording to the provisons of 58 6.S. 
c, 59. Attorney-General v. Wil" 
kinson Page 266 

DEVISE. 

And see Ai>vow80k. 

1. Devise. ** As for my temporal 
estate and effects, I give and dis- 
pose of the same in manner fol - 
lowing : I give and bequeath to L. 
C. 4/. ; 1 give and bequeath to M. 
H. SL; I give, devise^ and be- 
queath to </. G. all my lands, tene- 
ments, and hereditaments, with 
their appurtenances,* particularly 
those called B. and C/ and tSL 
the rest and residue of my goods 
and chattels, personal and testae 
mentary effects whatsoever, I give 
and bequeath to the said J. G., 
whom I make sole exe&ntor of this 
my win :" Held, that J. G. took a 
fee in the lands B. and C. Doe 
dent. Peimarden v. GilBert, 85 

S. Bequest of personalty to testator's 
sister and Tiephew durmg their 
joint lives, share and lAare alike, 
and to the survivor for Kfc, in case 
there should happen to he no issue 
Hving of iheniy or either of them ; 
but in case bothy or etther, should 
leave any issuCy to the survivor of 
the said sister • or nephew one 
moiety of the personalty for hts 4Mr 
her life, the other moiety, or «ach 
part of the same, as should be 
thought needful by the eHeotHor of 
the paitjr dyiaf aod l«B«ibg J^ue, 

to 



DEiVlSfi. 



to be applied to the maintenance 
and education of all and every the 
child and children of the party so 
^y^gf during the respective mi- 
. norities of such child or children ; 
and after the death of the survivor 
of the said sister and nephew* the 
survivor's moiety in the personalty, 
or such part thereof as should be 
thought necessary by the executor 
of such survivor, to be applied to 
the maintenance and education of 
all and every th^ chfld and children 
of such survivor, during their re- 
spective minorities, and tvhen and 
a9 sudi several children of the said 
sister and nephew (if there should 
be any) should respectively attain 
their age of 21, the whole of the 
said personalty unto and equally 
amongst all of them, share and 
share alike ; and if but one, then 
to such only child : the persons 
who eventually should have the 
payment of the shares to have due 
regard to the expenditure of the 
children during their minorities, in 
order to the division of the pro- 
perty being made aa equal as pos- 
sible. But if the nephew only 
shoisM have issue living at the time 
of the death of survivor of sister 
and nephew, the property was to 
be divided among all his children, 
in such shares as he by will sliould 
appoint; and in default of such 
will,, eq^ly among all such chil- 
dretw If the- sister and nephew 
•liould both die without leaving 
issue, the property was given to 
such person or persons, in such 
shares as the survivor of sister and 
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nephew should by wUl appoint; 
and in default thereof, to testator's 
personal representatives. 

Then followedi a devise of real 
estate to the sister and nephew for 
their joint lives, and to the survi- 
vor for his or her lilb, in caie there 
should be no issue liiAfg tfibm^^ or 
either qf them ; but in cose both^ or 
either of them^ should leave an^ iS" 
sue, then to the survivor of the 
sister and nephew one undivided 
moiety of the real estate for liis or 
her life ; the rents ani profits of 
the other undivided! moiety to be 
applied to all and every the child 
and children of either of t6em 
(the sister and nephew) so dying, 
during their several minorities^ if 
there should be occasion for it, in 
like manner as was directedt regard- 
ing the personal estate ; and afier 
the death of the survivor of the 
sister and nephew, the remaining 
moiety of the rents and profits of 
the real estate was to be applied in 
like manner, if there should be 
occasion, to all and every the child 
and children of such survivor, 
during their several minorities ; and 
toien and as such several children 
of the sister and nephew (if any 
such there should be) should re- 
spectively attain their age of 21, 
the whole of the real estate was 
given unto and equally amongst all 
such children, share and share 
alike, if more than oae^ as tentmts 
in common, and to their vrnpeoAve. 
heirs and assigns, fi»r over p m& in 
case the sister and nephew should 
both die without leaving) or, there 
Y 2 being 
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DEVISE. 



being issue, they should die under 
21 without issue, the real estate 
was given to G. JVf. : 

Heldy that under this will, a 
child of the nephew, the only issue 
of nephew or niece alive at the 
death of the devisor, took, at the 
death of the devisor, a vested 
estate in fee simple in remainder 
in the devisor's real property, sub- 
ject to be divested in part by the 
birth of other children of the ne- 
phew or niece, or either of them, 
and determinable altogether in the 
event of such child dying in the 
lifetime of the nephew, or under 
age without issue. Machin v. Rej/- 
nolds. Page 121 

L A* on the marriage of his daughter 
C, conveyed property to the use 
of himself for life ; remainder to 
the use of B.,'his daughter's in- 
tended husband, for life ; remainder 
to the use of C for life ; remain- 
der to the use of the sons of the 
marriage successively in tail; re- 
mainder to the use of the daughters 
of the marriage as tenants in com- 
mon in tail ; reversion to the use of 
A. A» afterwards, on his death, 
devised all his property, not before 
settled, to the use of his widow for 
life ; remainder to the use of B, 
for life ; remainder to the use of C 
for life; remainder to the use of 
their sons successively in tail, (sub- 
ject to a term for the provision of 
younger children;) remainder to 
the use of the daughters as tenants 
in common^in tail; remainder to 
the use of C. and her heirs. B. 



and C. afterwards levied a fine of 
all the before-mentioned premises 
to the use (subject to the uses in 
the settlement and will mentioned), 
of such person as C, by will in 
writing, or any writing of appoint- 
ment purporting such will to be by 
her signed, in the presence of, and 
attested by three ot more witnesses, 
should appoint; (which will, or 
writing of appointment in nature 
of a will, C, notwithstanding her 
coverture, was thereby empowered 
to make,) and, in the mean time* 
and for want of such appointment 
for the whole or any part, to the 
use of C. and her heirs. C. having 
survived B., by whom she had no 
issue, married X)., whom she also 
•survived, and then died, leaving E* 
an. only son by Z). To this son C, 
in 1819, by an instrument purport- 
ing to be her will, signed in the 
presence of, and attested by three 
witnesses, left all her real estate 
in fee, the instrument containing a 
provision that the property should 
go over to C.'s sister in case of 
jB.'s dying in C.'s lifetime. E. 
shortly afterwards died a minor, 
intestate and without issue ; Held, 
1. that the instrument executed by 
C. in 1819, did not, as to the 
estates comprised in the fine, oper- 
ate as an execution of C.'s power 
of appointment, but as a devise by 
her by force of her interest. 2. 
That E. took by descent from his 
mother, and not by purchase.' 
Langley v. Bneyd. Page 243 



EVIDENCE- 
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DISTRESS- 

Goods of the principal in the hands 
of his factor cannot be distrained 
by the landlord of the factor's pre- 
mises for arrears of rent due to 
him from the factor. Gilman v. 

EUon. Page 75 

DIVORCE, 
See Practice, 4. 

DRAINAGE. 
See Limitation of Actions, 

ESCAPE. 

See Evidence, 1. 2., and Attach- 
ment. 

EVIDENCE. 

And see Bankruptcy, 1. Costs, 
2, 8. Oath. Stamp, 1, 2, 3. 

1. In an action for an escape, the 
sheriff's authority for appointing a 
bailiff, was proved by a person be- 
longing to the sheriff's office, who 
luid indorsed the bailiff's name on 
the writ produced : A verdict having 
been found for the Plaintiff, the 
Court refused to set it aside, hold- 
ing, that this proof was sufficient. 
Francis v. Neave. 26 

2. In an action for an escape, , the 
writ in the former action being 
produced bearing an indorsement 
purporting to record the sheriff's 
delivery of -a warrant to B., and 
B.y on being called, stating that he 
had delivered the warrant to an- 
other, who did not produce it: 
Held, that it ought to have been 



left to the jury to say whether B. 
acted under the sheriff's authority. 
Fermor v. Phillips. Page 27. 

Entries made by a deceased col- 
lector of taxes in a public book, 
handed down to him by his prede- 
cessor in office^, and afterwards 
delivered to his successor, are evi- 
dance against his surety, in an 
creion on a bond conditioned for 
the due performance of the col- 
lector's duty, and the delivery up 
of the books kept by him in his 
office. 

Q^{erei Whether the receipts 
signed by such collector, for mo« 
nies payable' to him in his official 
capacity, are evidence against his 
surety l^in such case. Goss v. WaU 
lington^ 1S2 

. The Defendants, assignees of a 
bankrupt, produced, under a no- 
' tice from the Plaintiff (in an action 
for use and occupation), the deed 
of assignment of the bankrupt's 
effects : Held, that the deed was 
admissible in evidence, though not 
proved by the attesting witness, it 
having been shown that the De- 
fendants occupied under the deed. 
Orr V. Mortice. , 139 

;« The copy of an original letter 
giving notice of the dishonour of a 
bill, is admissible in evidence, with.^ 
out notice to produce the original 
letter. By C. P., after conference 
with K* B, Kine v. Beaumont* 

288 

;. In an action on an agreement to 

pay 100/., if Plaintiff would not 

send herrings for one twelvemonth 

to the London market, and, in par- 

Y 3 ticular. 
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FORGERY. 



ficujgr^ to the houae qf ,/, 
A. i^"., the Pla^ntif proved he had 
lient HP herrings du^iRg the twelve* 
mollth to house of /. and A. Af . ; 
Held j^i^fficient to entitle him to 
recovcTi np propf being given that 
he hai^ sent herring within that 
time to the London iparkpt. Calif er 
V. fiuth^fiifgrd. Page S02 

EXECUTION. 

See At'^acijmjent. Costs, 1. 

SifERIFF, $. 

EXECUTOR. 

Ske AORBBMSNIP. 

fi3fJ>5JlIMENTS. 
iSi0c ClosTSy i^. 

EXTORTION. 



FACTOR. 

Si?^ PlSTRJSSS. 

nEKl FACIAS. 

POHfilQN LETTERS. 

See Cost?, 8. 

FORGERY. 

) > The prisoner having promised in 
payment /or some goods op ac- 
ceptanpe by a London banker, 
gave a bill addressed to, and pur- 
porting to be accepted by WiUiams 
and Co.; $Io. 3, Birchiwlane, Lon- 
don ; it was proved that WilMams^ 
Surges and Co* of ^o. 2Q, Birchin* 
fane^ had not accepted the bill, 



GOODS SOLD. 

and that no other bankers of the 
name of WfUiflm ft»4 Co. were 
knpwn in London^ biit no ^videncp 
wap adduced to shew thai Williams 
and Co» of Np- 3, J^ir^htn-laney 
had not accepted tb# WJl: B^W, 
that there was »o forgery proved 
Bg^iw^t the prisoner, by ten Ju4g|t 
against one, Bayley J. absente* The 
King v. Wiiitf9* Page 197 

See also Rex y, Weii. 288 

2. The forgery of a Prussian trea- 
sury note fp^ one d^llur is within 
the statute 43 (?, 3, g. 139^ 1. 1. 
TAe ATmg v. Goldstein. 201 

(.The prisons waK convicted of 
forging aA instrument (purporting 
to be a Prussian treasury note), in 
a foreign language. No count in 
the indictment coptainipg any Eng~ 
lish translation of the note, the 
Court arrested the judgment on 
this ground. By eight Judges 
against two, Wood B. & Bq^lem J» 

FORMEDON. 

See Limitation^ [Statutif of^) % 

FRAUD, 

See FoRGjERY. 

FRAUDS, (STATUTE OF,) 
See QuARA$jT#*» 

FREIGHT. 
Site lK6UAAMep> 1, S» S» 4. 



GOODS SOLD. 
See Bill or Exchakge. 



INSOLENT DEBTOR'S ACT- 



INSURANCE. 
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GRANT. 

See Annuity and Deeps. 

GUARANTEE. 

It "To the amouDt of 100/. consider 
me as security on </. C*s account) 
signed and dated:" Held, not 
a sufficient memorandum (under 
29 Car. 2. c. 3. s, 4.) of an agree- 
ment to pay for the default of «/. C. 
Jenkins v. Reynolds. P^g^ 14« 

2. " I hereby guarantee the present 
account of H. Af. due to R. T. S. 
of 1 12/. 4^. 4fi^. and what she may 
contract frdm this date to the 
SOth September next," (signed and 
dated): Held, that the consider- 
ation sufficiently appeared on the 
face of this instrument under 
2d Car. 2. c. 3. ;. 4. Russell v. 
Masely. 211 



HABEAS CORPUS. 
See AttacMmei^t and Prac- 

tlCE, 6. 

HYPOTHECATION. 
See Insuranoe, 3. 



INCLOSURE ACT. 
See Commissioners. 

INQUIRY. 
See Writ of Inquiry. 

INSOLVENT DEBTOR'S ACT. 

See Attachment. Officer of 

Court. 



INSURANCE. 

1. Insurance on a cargo of wine to 
be discharged pardy at B.^ partly 
at D., and partly at L. The vessel 
which conveyed the cargo, being 
wrecked near B., and three^fourths 
of the cargo being either lost or 
so impregnated with salt water, as 

' to render it imprudent to delay the 
sale till the ports of JD. or L* could 
be reached, the assured, on the 
23d of December^ the day they 
heard of the loss, gave notice of 
abandonment ; and, on th^ 27th of 
December, called a meetii»g of 
underwriters, which three under- 
writers attended, and ordered the 
assured to do the best for all 
parties. On the 2Sth of the en- 
suing February^ and not before, 
some of the underwriters inter- 
fered, forbidding a sale of the 
damaged wines about to take place 
at B.y and rejecting the abandon- 
ment : Held, that this was a total 
loss, and entitled the assured to' 
abandon ; and that, at all events, 
the underwriters, not having stirred 
for more than two months after 
notice of the abandonment, must 
be taken to have acquiesced in it. 
Hudson V. Harrison. Page 97 

2. An insurer, who rejects an aban- 
donment, must do so within a 
reasonable time. Ibid. 

3. Insurance for SOOO/. on ship Fi^- 
toria, and 4Q00/. on fVeight, at and 
from London to the East Indies 
and back. The ship sailed sea- 
worthy from Calcutta on her ^ 
voyage home, when, in addition 

y 4 to 
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to gome damage which she sus- 
taioed in the river HoogJdyy she 
encountered two storms at sea, by 
which she was so shattered as to' 
render it necessary for the captain 
to put back ; and he returned to 
Calcutta on the SOth August, 1820. 
On his arrival at Calcutta^ he gave 
notice of abandonment to the 
agents for LloytTs, resident there^ 
and requested that their surveyor 
might be present at the surveys of 
the ship. The agents said they 
had no authority to accept the 
abandonment; but their surveyor 
attended the surveys when it was 
found that the ship was so seriously 
damaged, that the expense of re- 
pairing her would be nearly 50002. 
The agents refused to undertake 
the repairs ; and the captain, hav- 
ing in vain attempted to borrow 
money for that purpose by hypo- 
thecation of ship, sold the ship for 
12002./ conceiving that to be the 
best course for all parties. On the 
25th Aprily 1821, the captain ar- 
rived in Londouy where the owner 
resided ; and, on the 3d May^ the 
ship's papers were delivered. On 
the 5th JVfoy, the ship's brokers 
abandoned to the underwriters. 

In an action on the policy on 
ship, the jury having found a 
verdict for the Plaintiff as for a 
total loss, and that the captain had 
sold the ship for a justifiable cause. 
The Court {Richardson J. dissent 
tiente) refused to grant a new trial, 
which was moved for, on the ground 
that the ship ought not to have 
]been sold, and that notice of aban- 



donihent had not been given in 
due time. Read v. Bonkam. 14f7 
Policy of insurance on ship and 
goods at and from Cuba to Liver* 
poolf with liberty " in that voyage, 
to proceed and sail to, and touch 
and stay at, any ports or places 
whatsoever; and with leave to dis- 
charge and take in, at any ports or 
places she might touch at, without 
prejudice to that insurance." The 
insured, after subscription of the 
policy, inserted in the body of it, 
the words, " with leave to call off 
Jamaicay^ to which interpolation 
all the underwriters assented, with- 
out increase of premium, except 
the Defendant, who, being out of 
the way was not applied to. The 
captain sailed from Cuba with eight 
men, engaged to navigate to Liver^ 
poolt and two to Jamaica^ being 
unable at Cuba to procure ten 
men (the proper complement of 
the crew) for LiverpooL She then 
touched at Jamaica, for the sole 
purpose of landing the two men, 
and procuring others in their stead ; 
and, having accomplished his pur- 
pose, was lost on the voyage from 
Jamaica to Liverpool: Held, 

1st, That this was a material 
alteration of the policy, and ren- 
dered it void. 

2d, That the ship was not, as to 
the crew, sea-worthy for the whole 
voyage (as she bught to have been) 
when she sailed from Cuba, 
^ 3d, That the circumstance of her 
having become sea-worthy after 
her leaving Cuba, and before the 
loss, did not entitle the Plaintiff 

to 



JURY. 

to recover. Forshato v. ChaberU 
Page 158 

INTERLINEATION, 
See Insurance, 4. 

IRISH TRADERS. 
iSee PiiOT Act. 

JUDGMENT. 
And see Pleading, 2. Practice, 6. ; 

and Writ op Inquiry. 
A mere miscalculation will not avoid 
a judgment. Therefore, where a 
jury assessed damages at 1/, Ss. 6d. 
besides costs, and the costs at I2d.^ 
and judgment was entered up, 
« that the Plaintiff do recover 
against the Defendant his damages, 
costs, and charges, in form afore- 
said, assessed by the said jury at 
1/. 8s. 6d.. and also 71 9s. iOd. for 
his costs and charges aforesaid 
by the said court here adjudged 
of increase to the Plaintiff, and 
with his assent, which said da- 
mages in the whole amoupt to 
8^. 18*. 4rf., and the said Defend- 
ant, in mercy, &c.," it was held 
sufficient. Dunn v. Crump, 309 
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trial against the Defendant, though 
he denied all knowledge of the 
hand bills. Coster v. Merest. 272 

LANDLORD AND TENANT. 
See Distress and Stamp, 2, 3. 

LEASE. 
See Stamp, 3. 

LETTER. 
See Evidence, 5. and Costs, 8. 

LEVARI FACIAS. 
See Sheriff, 1. 

LIBEL. 

See Pleading, 4. 

LIMITATION OF ACTIONS. 

And see Limitation, (Statutes of) 
The surveyor under a drainage sta- 
tute is entitled to take advantage 
of a clause limiting the commence- 
ment of actions to six months after 
the act complained, of, though it 
does not appear he has made the 
compensation directed by the sta- 
tute for the act complained of, or 
pursued the course on the observ- 
ance of which the statute enables 
him to enter on the lands of others. 
Boothhy v. Morton* 239 



Where it was sworn that hand-bills, 
reflecting on the Plaintiff's charac- 
ter, had been distributed in court, 
and shewn to the jury on the day 
of trial, the Court would not re- 
ceive from the jury affidavits in 
contradiction ; and granted a new 



LIMITATION, [Statutes of.) 
1 . In an action in the Common Pleas, 
the question being, whether a debt 
was barred by the statute of limit- 
ations, the creditor proved an ac- 
tion commenced in the King's 
Bench six years before, and con- 
tinuances 
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tiaiumcei regulitrly eotered down 
to the term before the trial of the 
action ia C. P. : Heid that the debt 
was not barred. Gregory v. Hur- 
riU^ Pag^ 212 

2. Tho 20 years within which s^Jbr- 
medon in the descender ought to be 
commenced under the statute 21 
Jac* 1. c. 16» begin to run when 
the title descends to the first heir 
in tail, unless he lie under a dis- 
ability. Tohon V. Kaye. 217 



MARRIAGE SETTLBMENT. 

See D£ViS£| 3. 

MEMORANDA, 69* 231. 
MISCALCULATION, 

Jk« JUDOMBNT. 

MISNOMER. 

SS9 PaACTICI, 3* 



NEGLIGENCE. 

Sm Careiik. Chaatxr-Paiity. 

Pliashnq, 2. 

NOTICE. 
Sie Carrier. Evidsncb, 4, '$. 



OATH, 

On an application for a new trial, it 

appeared that a witness, who gave 

himself a false name at the trial> 

«nd was sworn on the gospels, was, 



OFFICER, 

at that time, a Jew : Held, that 
the ol]^ction came too late, and 
that the oath, as taken, subjected 
the witness to the consequences of 
perjury, if he had sworn falsely. 
Sells V. Hoare. Page 232 

OFFICER OF COURT,. (A« 

Liability,) 

An order drawn up in the name of 
the Court, by an officer of a oouvt 
of justice, is, until amended or set 
aside, the brder of the Court, 
Therefore, where an officer of the 
Insolvent Debtors' Court, instead 
of drawing up an oi-der for the 
further imprisonment of an insol- 
vent, pursuant to the decision of 
the Court, drew up an order for 
his discharge, and the insolvent 
was thereon discharged, the order 
not having been amended or set 
aside \ Held, on demurrer to the 
declaration, that no action lay by 
a creditor of the insolvent against 
the officer, though the declaration 
stated that the officer 'wrongJuUyf 
falsely, and unlawfully, niade out 
and issued such order, purporting 
to be an order from the Court. 
WhiteUgge v. Richards. 188 

OFFICER, PUBLIC, (his Liability.) 
An action does not he against a 
public officer by individuals £Mr 
sums which, as a pubhc officer, he 
is authorised to pay them, although 
be may have received the money 
applicable to that purpose : Held, 
therefore, that asaumpsU does not 
lie against the secretary at war by 
a retired 



PU,OT ACT. 

1^ r/stire4 <rlerk of tbe war office for 
Ill's retired ^lowfthqe, aU^ough 
tl^e secretary at war received the 
money applicable to such allow- 
ance* Gidlejf V. Lord Palmerston. 
Paga 275 

OJtDEH FOR THE PAYMENT 
OF MONEY. 

Bee FoRGERYi 2, 3» 
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PARTNER., 

Sef Agreement. 

PATENT. 

A patent was taken out " for ah im- 
provfed method of making sailcloth 
^ithotft any starch whatever." 
The linpi-ovement pr discovery, (if 
anjr) copsfeted In a tieW mode of 
teJtture, and not in the exclusion 
of starch, the advantage of ex- 
cluding Which had been discovered 
and made public before: Held, 
that the patent was void, as claim- 
ing, in addition to what the paten- 
tee had discovered, the discovery 
of something already made public. 
Campion r. Benson. Page 5 

PERJURY. . 
She OAtH. 

PILOT ACT. 
A vessel tra^ng lo and ^m London 
to Belfast^ an4 proceeding down 
the Thames on her voyage to the 
latter port, not laden with corn, 
grain, meal» dpur, bread, or bis- 
cuits, is not within the second sec- 
tion of 52 (J. S. e. 99., which ex- 



empts from the obligation of taking 
a Trinity-House pilot on board all 
coasting vessels, and all Irish 
traders using the navigation of the' 
Thames as coasters. JDavison v. 
Mekibben. Page U2 

PLEADING. 

And see ANNtJlTY. Costs, 5. For- 
oEHx, 3, Officer q? Cqwi. 
Practice, 3. Sheriff, 1. Va- 
riance. 

I. A Defendant may be declared 
against as administralar, though 
the process only describes him ge- 
nerally. WatsoH v. Pilling. 4 
In an action on the case in B. R, 
against ten Defendants, as proprie- 
tors of a coach, for injuries sus- 
tained by the Plaintiff a pas^engevt 
in consequence of negligence in 
driving, whereby the coacb was 
overset, tHe jury found a verdict 
against eight of the Defbndants^ 
and in favoUf of .the other two; 
and judgment was entered accord- 
ingly. On error in Cam^ Scacc. the 
judgment was affirmed. Bn^er* 
ton V. Wo0d, 5^ 

S« Assumpsit for work and labour 
in healing horses mthin the juris- 
dietion of a county court, and for 
potions, ^c. administered on these 
occasions: Held, that this amounted 
te a sufficient allegation that th« 
potions were administared within 
the jurisdiction of the county 
court. Dunn v. Crump. 309 

4« Where an account of certain pro- 
ceedings in a court of law was 
headed in a newspaper, ** shame- 
ful conduct of an attorney." Pleas 

to 
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PRACTICE- 



PRIVILEGE, 



to a declaration in libel, that the 
alleged libel contained a faithful 
and true account of proceedings 
in a court of law, were held ill. 
(In error. Cam. Scacc.) Clement 
V. Lewis. Page 297 

POLICY. 
See Insurance. 

POSTAGE OF LETTERS, 

See Costs, 8. 

POUNDAGE. 
See Sheriff, 1. 

POWER. 
See Devise, 3. 

PRACTICE. 

And see Costs. Limitation, {Sta- 
tutes of,) 1. Pleading, 1. Writ 
OF Inquiry. 

1. Omission to add the similiter, is 
an irregularity for which the Court 
will set aside the verdict. Griffith 
V. Crockford. 1 

2. Attachment of privilege return- 
* able on the essoign day, and before 

the quarto die post, instead of 
being returnable on a day certain 
in full term, permitted to be 
amended on payment of costs. 
Adams v. Luck. 25 

3. Error was assigned, !in Cam. 
Scacc. on a misnomer of one of 
the Plaintiffs below in the warrant 
of attorney, and also on the omis- 
sion of any entry of verdict and 
judgment upon an issue joined, on 
a plea of set-ofF. The Court held, 
that there was nothing in the first 
objection, and gave leave to amend 



the transcript as to the second. 
De Tastet v. Rucker. Page 65 

4. Where a feme coverte, separated 
from her husband by a sentence of 
divorce, a mensa et thoro was holden 
to bail while an appeal was still 
pending against the sentence, the 
Court, on motion, ordered the bail- 
bond to be cancelled, the feme filing 
a common appearance. Hoohham 
V. Chambers. 92 

5* In C B., where a Defendant under 
a rule nisi for that purpose files 
pleas of several matters, annexing 
to the plea a copy of the rule nisi, 
indorsed with a notice, that a rule 
absolute to plead several matters 
will be served as soon as it is 
drawn up, the Plaintiff may not 

' sign judgment as for want of a 
plea, if the time for pleading shbuld 
expire before the rule absolute be 
obtained. Maynard v. Bright. 256 

6. Plaintiff having omitted three 
terms after judgment to charge in 
custody Defendant, who, after 
judgment, had surrendered in dis- 
charge of bail : Held, that .the 
Defendant was supersedable, al- 
though^ in the mean time, he had - 
removed himself into another cus- 
tody by habeas corpus in another 
action. Morris v. Magrath. 301 

PRINCIPAL AND AGENT. 

See Distress. 

PRISONER. 

See Costs, 1, 2. Attachment, 
Practice, 6 

PRIVILEGE. 
See Attachment, 



REQUESTS, COURT OF. 

PROCESS. 
See Pleading, 1. 

PROMOTIONS. 
See Memoranda. 

PROMISSORY NOTE. 
See Forgery, 2. 

PRUSSIAN TJIEASURY NOTE. 
X Sc^ Forgery, 2. 

- PUBLIC ENTRIES. 
See Evidence, 3. 



QUARE IMPEDIT. 

See Advowson. 



RECEIPTS. 
See Evidence, 3. 

REFERENCE. 
See Costs, 11. 

RENT ARREAR. 
See Distress. 

REQUESTS, COURT OF. 
By the Rochester court of requests' 
act, 22 G. 3. c. 27., debts under 
40*. contract;ed within the juris- 
diction of the court, are to be sued 
for in that court ; by 4j8 G. 3. c. 51. 
the jurisdiction of the court is ex- 
tended to sums not exceeding 5/.; 
and Plaintiffs suing in the superior 
courts for sums recoverable under 



SECRETARY AT WAR. 853 

either of the acts, are to be refused 
costs, notwithstanding a verdict in 
their favour. But the latter act 
excludes any jurisdiction over debts 
being the balance of an account 
on demand, originally exceeding 5/. 
- The Plaintiff sued in a superior 
court for 34/. 5s. Id.y ascertained 
by a surveyor, appointed by the 
Defendant and himself, to be due 
to him for measured work and 
labour, done within the jurisdiction 
of the court of requests. The De- 
fendant proved payments to the 
amount of 24/. 18*., and the jury- 
estimating the work at only 26/., 
found for the Plaintiff only 1/. 2*. 
damages : Held, that this was not 
a case in which the Defendant was 
entitled under 43 G. 3. c. 51., to 
enter a suggestion to deprive 
Plaintiff of his costs. Harsant v. 
Larkin. P<^g^ 257 

RULES OF THE FLEET. 
See Attachment. 



SAIL-CLOTH- 

See Patent. 

SCHOOLMASTER. 
See Deeds. 

SEAWORTHINESS. 
See Insurance, 4. 

SECRETARY AT WAR. 
See Officer, Public. 
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STAMP. 



SUPERSEDEAS. 



SHERIFF. 

And see £videncs» 1» 2. 

1. A sheriff, who levies under a fe- 
varijacias far a crown debt, is not 
entitled to poundage under the 
statute 29 Eliz, c. ^.i and, conse- 
quently, an action against him un- 
der that acty for extortion in such 
a case, is misconceived. Stevens 
V. Roihvoell. Page 143 

& Under an execution by A» against 
B.f the Court will not order the 
sheriff to pay over money in his 
hands levied on an execution by 
A agatBst C. Padfieid tu Brine. 

294 
SHIP. 

See iNsuaAMCjBy 3» 4. 

STAMP. 

1. A conveyance by debtors to-trus- 
teesi, in trust to sell, and with the 
proceeds to discharge, Jlrst, debts 
due to the trustees, then debts due 
to other creditors, with a resulting 
trust for the original debtors, does 
not require an ad valorem stamp, 
as upon a sale or mortgage under 
55 Geo. S. c. 184. By three Judges 
(Dallas C.J, absente.) Coates v, 
Perri/. 48 

2. Held, that an agreement (dated 
October 27. 1819, and stamped 
with a 205. stamp) between land- 
lord and tenant, that the landlord 
should have immediate possession, 
(except as was mentioned), of a 
farm, lands, and premises, which 
had been occupied by the tenant 
for a term, the landlord to take 



the stock, and the tenant to hold 
over half the house, half the stable, 
the barns, and an inclosed ground, 
and to have the joint use of the 
yard with the landlord or incom- 
ing tenant, till, the 25th January 
following, without rent, Ste, was 
properly rejected in evidence, on 
the ground that it operated as a 
surrender of the term, and there- 
fore required a deed stamp, under 
55 Geo. 3. c. 184. sched. part 1. 
Williams v. Saxoyer. Page 70 

3. Demise to if . of a slate pit at J?., 
and stone quarries at C, to hold 
to A. the slate pit^ at B, from the 
25th Marcht 1815, for the term of 
fourteen years, and the st<Mie quar- 
ries at C. from the 29lh SeptembeTf 
1817, for the term of fourteen 
years, paying for the slate pit the 
yearly rent of 70^., and for the 
stone quarries the yearly rent of 
130/. The ad valorem stamp on 
the first skin of the lease was 3/., 
with a progressive duty of 1/. on 
the other skins. It appeared 
that possession could not be given 
of the stone quarries at the same 
time with the slate pit, nor till the 
time mentioned in the lease. The 
Court being of opinion that no 
fraud was intended ; Held, that this 
lease was properly stamped under 
55 Geo, 3. c. 184,. Boase r. Jack- 
son. 185 

SUGGESTION. 
See Requests, Court of. 

SUPERSEDEAS. 
See Practice, 6, 



VARIANCE. 



WRIT OF ENQUIRT. SS5 



SURETY, 
See Evidence, 3. 

SURVEYOR. 

See Limitation of Actions. 

SURVIVORS. 

See Agreement. 



THAMES NAVIGATION. 
See Pilot Act. 

TROVER. 
See Bankruptcy, 2. 

TRUSTEE. 
See Stamp, 1. 



VENDOR AND PURCHASER. 

. See Auction. 

VENIRE DE NOVO, 
See Writ of EwaxyiBy. 

VERDICT. 
See Costs, 11., andWniT of En- 
quiry. 

VESTRY. 

See Deeds. 



UNDERWRITERS. 
See Insurance. 

USE AND OCCUPATION. 

See Evidence, 4. 

VARIANCE. 
Covenant to pay (among other in- 
stalments J, an instalment within 
twelve calendar months from, &c. 
On the record the word " calen- 
dar" was omitted ; but the record 
stated correctly the time of pay- 
ment of other previous and subse- 
quent instalments, without omit- 
ting the word " calendar :" Held, 
that this was no variance. Cochell 
V. Gray. Page 186 



WARDEN OF THE FLEET. 

See Attachment. 

WAR OFFICE. 
See Officer, Public 

WARRANT. 
Sep Bankruptcy, S. 

WARRANT OF ATTORNEY. 

See Practice, 3. 

WINE. 
See Insurance, 1. 

WITNESS. 
See Costs, 3. 9, 10., and Oath. 

WRIT OF ENQUIRY. 
The jury having found for the De- 
fendant on six out of eight pl^as 
comprehended in the last two 
issues, and for the Plaintiff on the 
residue of those pleas, and on the 
first issue without assessing da- 
mages ; and the Plaintiff having, 
pursuant to the decision of the 
Court of K. B., entered up as to the 

plea« 
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WRIT OP ENQDIRT. 



pleasfoundfertheDefendanty jadg- 
xnent non obstante veredicto, with 
an award of a writ of cnquiryy and 
final judgment for the damages 
found by the inquisition, &c.: a 
Court of Error (Cam. Scacc.) re- 
yersed the judgment of the Court 
of K. B.y as to the award of the 
writ of enquiry and the final judg- 
ment thereon — remitted the re- 
cord to the Court of ^K. B. — and 
directed that Court to award a 



venire de n&oo to try the first issue 
and the last, as far as related to 
the pleas on which the finding was 
for the Plaintiff; holding, that the 
verdict found for the Plaintiff on 
the first issue, and on the last (as 
fai* as regarded the pleas on which 
the finding was for the Plaintiff) 
was Yoid, because no damages had 
been assessed. Ctement v. Lemt. 
Page^ffl 



THE END. 
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